
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

NO SANCTION  
 

Reference:   
 

CCN009/15 

Complainant: 
 

Cllr Thomas Neil McFadden 

Subject Member: 
 
 

Cllr David Roberts, St. Just In Penwith Town 
Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Governance and Information 
Manager 

Date of Assessment: 
 

24.9.15 

 
Complaint 
On 24.9.15 the Monitoring Officer considered a complaint from Cllr Thomas Neil 
McFadden concerning the alleged conduct of Cllr David Roberts of St. Just In Penwith 
Town Council.  A general summary of the complaint is set out below: 
 
It is alleged that the Subject Member should have declared an interest in planning 
application PA15/05214 (the ‘Application’) when it was considered by the Town 
Council due to the following; 
 

• land that adjoins the development site is owned by the Subject Members 
family;   

• products sold by the Subject Members family are the same, or similar to the 
applicants; 

• the applicant is a customer of the family business; 
• there have been attempts in the past at land transactions between the 

applicant and the Subject Members family; 
• It could be financially beneficial for the adjoining site if planning permission 

were not granted. 
 

Potential breaches of the Code of Conduct raised by the Complainant are that the 
Subject Member; 
 

• Has failed to correctly register his interests; 



• Had failed to act in accordance with the Code when having an interest in a 
matter.     

 
Decision and breaches of the Code Found  
That there has been a breach of the Code of Conduct due to the failure to act in 
accordance with the Code when the Application was discussed, but no further action 
needs to be taken. 
 
Reasons  
In assessing this complaint I have had regard to the following: 
 

• The complaint;  
• The response to the complaint by the Subject Member; 
• The Subject Members register of interests form; 
• The minutes of the meeting of St Just in Penwith Town Council held on 3 

August 2015; 
• The Standing Orders for St Just in Penwith Town Council; 
• The views of the planning officer dealing with the matter; and 
• The views of the Independent Person assigned to this matter. 

 
The Subject Member should have declared an interest in planning application 
PA15/05214 (the ‘Application’) when it was considered by the Town Council due to the 
following; 
 

• Land that adjoins the development site is owned by 
         the Subject Members family; 

• Products sold by the Subject Members family are the  
         same, or similar to the applicant; 

• The applicant is a customer of the family business; 
• There have been attempts in the past at land transactions between  

         the applicant and the Subject Members family; 
• It could be financially beneficial for the adjoining site if planning permission is 

not granted. 
 
The Subject Member has responded to the complaint by setting out that; 
 

• The land which adjoins the application site is in the ownership of direct family 
members; 

• There is no similarity between the business dealings of the family business and 
the proposed use of the Application site;  

• There was a discussion some years ago regarding the sale of land between the 
applicant and the adjoining site owners; 

• The Application will not affect the price of industrial land. 
 
The Subject Member has also set out in his response why he voted against the 
Application.   
 
In considering if the Subject Member has an interest in the Application it first needs to 
be considered if he has a disclosable pecuniary interest, as is set out at Part 5A of the 
Code.  A disclosable pecuniary interest is an interest which also appears on the 
Subject Members register of interests and, with regards to the Application the only 
interest that may be affected by the Application is the Subject Members employment 
as he works on the site adjoining the site of the Application.   
 



I have noted both the views of the Complainant and the Subject Member with regards 
to the affect the Application may have on the Subject Members employment and do 
not consider that the Application, as it currently stands, is sufficient to have a 
positive, or a negative impact on the Subject Members employment.  The reason is 
there is sufficient difference between the business which employs the Subject Member 
and the proposed use of the site should the Application be successful.  As a result an 
interest does not arise.  
  
It also needs to be considered if the Subject Member has a non registerable interest 
as found at Part 5B of the Code of Conduct.  A non registerable interest arises when 
the matter being determined; 
 
(i) might reasonably be regarded as affecting the financial position or well being of 
you; a member of your family or any person with whom you have a close association; 
or any body or group which you are a member of more than it might affect the 
majority of council tax payers, rate payers or inhabitants in your electoral division or 
area; and 
 
(ii) the interest is such that a reasonable person with knowledge of all the relevant 
facts would consider your interest so significant that it is likely to prejudice your 
judgement of the public interest 
 
I have firstly considered if the prior business dealings between the Subject Member 
and the Complainant, whether these have been completed or not, have created a non 
registerable interest through close association.   
 
Generally, business dealings do not create an interest that is permanent, unless the 
dealings themselves are regular or are of such a size, or of a unique nature (such as a 
Subject Member being offered discount by the business owner not available to anyone 
else) that it would be considered they may prejudice the members judgement.  The 
reasoning is in small communities so many interests would be created were this not 
the case, it would not be possible for the Council to conduct its business.   
 
Whilst I have noted the Complainants reasons for an interest arising due to previous 
business dealings, I do not consider that they are such that they would create a non 
registerable interest.   
 
I have also carefully considered if the Complainant using the business which employs 
the Subject Member is sufficient to create a non registerable interest however, I do 
not believe that an interest arises as the Complainant is one of many people who use 
this business and this use is insufficient to have created a non registerable interest as 
there would need to be a degree of exclusivity in the business dealing for an interest 
to arise.   
 
However, it also needs to be considered if the Application will have an impact on the 
land which is owned by the Subject Members family and adjoins the site of the 
Application.   
 
In considering this I have discussed the Application at length with the planning officer 
dealing with it and the impact it may have on the adjoining land were the Application 
refused, or approved.   
 
Were the Application refused it is considered that the impact on the adjoining land 
would be minimal and, in specifically looking at the land from which the Subject 



Member’s family trades, this is unlikely to alter their trading position.   Were the 
Application approved then it is considered this could extend the commercial use of the 
surrounding area which in turn could have a beneficial impact on the land from which 
the Subject Member’s family trades.    
 
The significance of this impact cannot be accurately judged at this time however, it is 
considered that the Subject Member should have taken the beneficial impact on the 
adjoining site. 
 
As a result of this I consider that the Subject Member has a non registerable interest 
in the Application and should have acted in accordance with the Code when the matter 
was discussed by the Town Council, this includes not staying in the room when the 
matter was discussed and voted upon in accordance with the Town Councils Standing 
Orders paragraph 14(c).  
 
In considering what action may be an appropriate remedy for this breach I have taken 
into account that when it comes to declaring an interest it is an individual member’s 
responsibility to comply with the Code, therefore the responsibility rests with the 
member to declare the interest.   I have also taken into account the work the Subject 
Member had done in looking at the land that is subject of the Application and that the 
issue of creeping commercialisation should have been realised were the Application 
approved.     
 
This has been set against the fact the Subject Member has questioned why no one 
raised concerns about his presence in the room prior to the consideration of the 
matter and I have also considered the fact  that the breach is quite technical in nature 
that it turns on the beneficial interest adjoining land may acquire, were the 
Application approved.  I have also taken into account the fact the Subject Member 
voted against the Application. 
 
Taking all of the above into account and whilst a breach of the Code has been found I 
do not consider that any further action is required of the Subject Member with regards 
to this breach.   
 
 
What happens now? 
 
This decision notice is sent to the complainant, the member against whom the 
allegation has been made and the Clerk to St. Just In Penwith Town Council. 
 
 
Right of review 
 
At the written request of the subject member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the subject member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 



It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
Additional help 
 
If you need additional support in relation to this or future contact with us, please let 
us know as soon as possible.  If you have difficulty reading this notice we can make 
reasonable adjustments to assist you, in line with the requirements of the Disability 
Discrimination Act 2000. 
 
We can also help if English is not your first language. 
 
 
 
SJR Mansell MBE 
Governance and Information Manager  
On behalf of the Monitoring Officer 
Date: 5.10.15 


