
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

Action 
 

Reference:   
 

CCN030/15 

Complainant: 
 

Mrs Donna James 

Subject Member: 
 
 

Councillor Steve Tavener, St. Mawgan In Pydar 
Parish Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate and Information 
Governance Manager 

Date of Assessment: 
 

17 December 2015 

 
Complaint 
 
On 17 December 2015 the Monitoring Officer considered a complaint from Mrs Donna 
James the Clerk and Proper Officer to St Mawgan In Pydar Parish Council concerning 
the alleged conduct of Councillor Steve Tavener of St. Mawgan In Pydar Parish 
Council.  A general summary of the complaint is set out below: 
 
It is alleged that in a series of emails sent on October 2015 the Subject Member has 
failed to treat the Complainant  with respect and has had no regard for the advice that 
she, as the Proper Officer of the Council, was giving.  The Complainant has further set 
out that she finds the tone, wording and presentation of the emails sent to her by the 
Subject Member threatening and intimidating.   
 
As a result the Complainant considers the Subject Member has;  
 

• Failed to treat others with respect; 
• Unlawfully discriminated; 
• Intimidated or attempted to intimidate others; 
• Conducted himself in a manner that is contrary to the Councils duty to promote 

and maintain high standards of conduct;  
• Brought his office or authority into disrepute; and 
• Failed to have regards to advice given by the Proper Officer to the Council.   
 

 



 
Decision and Action 
 
That, due to the tone and content of the emails sent by the Subject Member he has 
breached the Code of Conduct for St Mawgan in Pydar Parish Council.   
 
It is considered that in order to remedy this breach the Subject Member should 
apologise to the Complainant for his actions and should attend training on the Code of 
Conduct within 6 months of the date of this notice. 
 
 
Breaches of the Code Found  
 

1. Failure to treat with respect (2.1) 
2. Intimidated or attempted to intimidate others (2.4) 
3. Brought his office into disrepute (2.10) 

 
Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint;  
• The response to the complaint from the Subject Member;  
• The views of the Independent Person allocated this matter; and 
• The National Association of Local Councils Legal Topic Note No1. 

  
The background to this complaint relates to emails sent by a third party member, who 
at the time was a member of the Parish Council.  The emails relate to a request for 
the local toilets to be opened for the autumn half term and the Clerk, in receiving 
these emails, then explained to the third party member that they, as an individual 
Councillor, were unable to approve the expenditure for the opening of the toilets.   
 
In responding to the email from the Complainant the Subject Member sought to 
disagree with the Complainant’s advice and, in his submission. the Subject Member 
has further set out why he doesn’t agree with the Clerks advice and has raised 
concerns about her attitude in her replies.   
 
Was the Subject Member acting in his official capacity 
 
The initial emails sent by the Subject Member on the subject are signed as ‘Steve 
Tavener’. Later emails are signed as ‘Steve Tavener, Local Businessman’.  
 
In responding to the complaint the Subject Member has set out that as the emails 
were not confidential he does not see why Steve Tavener (Councillor) cannot forward 
the emails to Steve Tavener (Local Businessman). 
 
The Code of Conduct sets out at paragraph 1.4 the following; 
 
1.4 you must comply with this Code whenever you: 
 
(a) conduct the business of the Council, which in this Code includes the business of 
the office to which you have been elected or appointed; or 
 



(b) act, hold yourself out as acting or conduct yourself in such a way that a third 
party could reasonably conclude that you are acting as a representative of the 
Council. 
 
Initially the Subject Member was dealing with the matter relating to the toilets as a 
Councillor, the email threads supplied then seem to indicate, when he sought to take 
issue with the Clerks advice, he ‘swapped hats’ to local businessman, though used the 
same address list as before, with the inclusion in one email of the local Cornwall 
Councillor.   
 
The key wording in the Code in paragraph 1.4(b) is; 
 
…..or conduct yourself in such a way that a third party could reasonably conclude that 
you are acting as a representative of the Council. 
 
Whilst a person reading the email threads would note that the Subject Member had 
opted, part way through the matter, to sign himself as a ‘local businessman’ there is 
nothing to indicate other than this that he was no longer acting in his official capacity.  
By copying  the same address list as before, which  are the other members of the 
Parish Council it is difficult to see that any separation of roles had occurred. 
 
Additionally, the emails  related to internal expenditure, the resignation of the third 
party member and an employee’s conduct and I do not consider an objective person 
would consider this could rightly be discussed in the public domain, even if the emails 
were not marked confidential. 
 
Whilst a member can act in their private capacity and express their concerns to the 
Council, what a member cannot do to avoid being caught by the Code is to switch hats 
part way through a matter in order to then seek to robustly criticise an employee of 
the Council.   
 
I have noted the Subject Members subjective views as to the capacity he was acting 
in, I am of the view that an objective person, taking into consideration all of the facts, 
would reasonably conclude that the Subject Member was acting as a representative of 
the Council when replying to the Clerk, and the Code of Conduct applies.   
 
Facts relevant to the matter 
 
The first point to consider which relates to the response sent to the Complainant is the 
initial emails which relate to the opening of the toilets as these set the context of the 
complaint.   
 
An email sent on 23 October 2015 by Cornwall Council to the third party member 
thanks them for their call, confirms the costs of opening the toilets will be recharged 
to the Parish Council and gives the cost of the reopening.   
 
The third party member concerned then emails back to Cornwall Council thanking 
them for responding at such short notice and sets out in the email, 
 
‘I contacted my fellow Councillor, who is included in this email.  We are prepared to 
take responsibility for this action.’ 
 
In support of this the Subject Member then emails to congratulate the third party 
member and to set out that it looked like the bill would be sent to the Parish Council 



and that he (the Subject Member) would make arrangements to have the sum for 
opening the toilets paid to the Council.   
 
As a result of this correspondence the Complainant then emailed out to say that a 
Councillor cannot act on their own and the Council cannot incur costs with regards to 
the opening of the toilets, additionally the Complainant advised the actions go against 
resolutions previously made by the Council.  The Complainant does however; offer a 
practical way of resolving the matter and that is for the bill to be sent to the third 
party, rather than the Council.   
 
The Chairman of the Council then emails the third party saying she has concerns they 
were acting on their own without any discussion by the Parish Council. 
 
In order to consider the actions of the Subject Member in relation to the Code there 
are several points to consider; 
 
Was the advice of the Complainant correct? 
 
It is well established the procedures and standing orders of a council should not allow 
for decisions about the discharge of a Town or Parish Council functions to be made by 
an individual Councillor and whilst a resolution of a Committee may authorise, for 
example, a member of the Council to act as its representative at local meetings, they 
would not be able to bind the Council at these meetings. 
 
The email from the third party member is clear, in response to an email from Cornwall 
Council saying the costs of the opening will be recharged to the Parish Council the 
third party member confirms that they, with the other member, are prepared to take 
responsibility for this action.  It was at this point the error was made, and as a result 
of this the third party member has bound the Council to an expenditure, without a 
resolution of the Council being made.   
 
I have noted that the Subject Member has said he would ensure the money was paid 
to the Parish Council however; the costs would be incurred first, and the third party 
member had given their agreement to the Parish Council being billed, without the 
authority to do this.     
 
It is appreciated that the third party member was well intentioned by their actions and 
to the point of agreeing the price with Cornwall Council there was nothing wrong with 
the actions of the third party member, but they then bound the Parish Council to the 
expenditure and as a result the Councillor, acting as an individual, went beyond her 
powers.   
 
As a result I consider the advice of the Complainant to have been correct.   
 
The role of a Councillor as an employer; 
 
A Councillor is a quasi-employer of an officer of a Council and  because of this an 
employee/employer relationship exists.  Therefore the comments made by the Subject 
Member to the Complainant have the potential of impairing the mutual trust that is 
required to exist between an employer and employee.  Whilst  it is not possible for a 
Council, as an employing body, to detach itself from the actions of its  employees in 
the workplace, equally a council can be liable for the actions of its members.   
 
Can the Complainant be criticised by a Councillor; 



 
Officers of a Council are, due to the nature of their work, open to wider limits of 
criticism than members of the public. This pragmatic approach is necessary given the 
political nature of the work many officers undertake and ensures that, whilst personal 
comments against an officer would not be considered acceptable, there is an ability to 
be critical of their work, as an example a member may be critical of the views taken 
by a planning officer with regards to a recommendation, but cannot attack this officer 
on a personal level. 
 
The emails sent by the Subject Member 
 
The first of the emails sent by the Subject Member (though now signed as local 
businessman) is sent to the local Cornwall Councillor and entitled, ‘Elected Councillor 
save us from cretinous bureaucrats’.  The email then directly references the previous 
events relating to the opening of the toilets and in it the Subject Member  directly 
asks the Cornwall Councillor to save him from cretinous bureaucrats.   
 
The next email then makes the threat to all recipients that, should the toilets be 
closed the BBC will be at the next meeting of the Parish Council. 
 
The third and final email to the Complainant consists of varying font sizes, with some 
of the text in bold, and underlined, the email is critical of the Complainants approach 
and sets out within it, ‘may I say your email is absolute and complete rubbish……’ 
 
Application of the Code of Conduct   
 
Failed to treat others with respect; 
 
For a failure to treat others with respect to be found it would need to be shown that 
the Subject Member has, rather than being critical of the way in which the 
Complainant has conducted herself,  made personal comments to the Complainant in 
a style and a manner that were designed to degrade and humiliate.   
 
As the Complainant is the Clerk and Proper Officer to the Council I also have to take 
into consideration the fact that there is an employer/employee relationship between 
the Complainant and the Subject Member.  However, to balance this, there is the 
ability for  any member to be critical of the work of an officer. 
 
In addition to this I have noted that the  Subject Member refers to himself in his 
submission as a blunt speaker who set the tone and font of his emails to get the 
message across, I have also noted one email which the Subject Member was unhappy 
with concerning the resignation of the third party member, which he blamed the 
Complainant for,  describing himself as ‘incensed’ and that he will try and keep his 
temper whilst he writes the next few emails.   
 
Balanced against this is the fact that an employee does have a right to be treated with 
respect and has a right to expect that their employer would not be so critical of them 
in such a public manner.    
 
In particular I find the phrase, ‘cretinous bureaucrats’ which is clearly, when read in 
context, directed at the actions of the Complainant to be both disrespectful of her as a 
person, and as the Proper Officer to the Council.  Additionally describing the 
Complainants emailed advice as ‘absolute and complete rubbish’ and saying to the 
Complainant when she sets out that such a payment is beyond her powers, ‘not to get 



involved’ lacks respect for the office held by the Complainant.   In addition to this, the 
phrasing and writing style adopted by the Subject Member are all disrespectful to the 
Complainant.  
 
In the context of the Subject Members ability to take the Complainant to task on the 
advice she has given, this is not disputed, he is be able to express his concerns about 
advice, though not  in such a robust manner.  
 
However, the Complainant is an employee of the Council and therefore, if concerns 
arise about performance, these should be dealt with in accordance with any 
procedures adopted by the Parish Council which would ensure that the mutual trust 
and confidence required in an employer/employee relationship is maintained.   
 
In considering all of the above facts I am of the view that an independent person in 
possession of all the facts would objectively consider the actions of the Subject 
Member cross the line between reasonable criticism and disrespect and therefore 
consider that the Subject Member has breached the Code of Conduct for St Mawgan in 
Pydar Parish Council. 
 
Unlawfully discriminated; 
 
I have reviewed all of the documentation provided by the Complainant and do not 
consider that the Subject Member has unlawfully discriminated and this part of the 
complainant is not considered further. 
 
Intimidated or attempted to intimidate others; 
 
In considering if the Subject Member has intimidated, or attempted to intimidate the 
Complainant I have considered the point at which the advice was given to the third 
party member, and the actions that followed on from this.   
 
In particular I have reviewed the email dated 24 October 2015, sent at 19:50 which 
initially set out that the Clerks advice was ‘rubbish’.  The tone of the email derides the 
Complainant and at one point states, ‘how large do I need the font to get the message 
across’ and also asked the Complainant if she would like to come and ratify the 
electricity bill for his business and at another point tells her not to get involved. 
 
I have no doubt that, an independent person reading the email would consider that it 
was designed to intimidate the Complainant, whilst there is no doubt that the Subject 
Member is aggrieved by the actions of the Complainant the response goes beyond 
what can be considered reasonable.  
 
As a result I consider that the Subject Member has breached by the Code of Conduct 
for St Mawgan in Pydar Parish Council by seeking to intimidate the Complainant.   
 
Conducted himself in a manner that is contrary to the Councils duty to promote and 
maintain high standards of conduct;  
 
There is an obligation placed on the Council via the Localism Act to promote and 
maintain high standards of conduct.  It is considered that, in viewing the conduct of 
the member as set out in this assessment that a reasonable person would consider 
that the Subject Member has breached this part of the code.   
 
Brought his office or authority into disrepute; 



 
The full wording of this provision of the Code is; 
 
You must not conduct yourself in a manner which could reasonably be regarded as 
bringing your office or the Council into disrepute. 
 
In determining this provision of the Code it needs to be shown that, in considering all 
of the facts,   a reasonable person would reasonably regard that the Subject Member 
had brought his office or his Council into disrepute.   
 
For disrepute to arise it would need to be shown objectively, that the Subject Member 
by his actions had damaged his standing as a member.   
 
In assessing this part of the complaint I have taken into account that the Subject 
Member was initially seeking to assist with the opening on the toilets, which would 
have benefited the local community, and then sought to defend the third party 
member for their actions.  To counter this, the Complainant as an individual and the 
Proper Officer to the Council has a right to be treated with respect, and not be berated 
in such a public manner.   
 
Whilst the Subject Member may not appear to consider he has done anything wrong in 
the way he has dealt with the complainant, taking an objective view of the facts it is 
considered a reasonable person would view this differently and that, by his actions his 
standing as a member would be damaged.  In particular an objective observer would 
consider the emails sent on 24 October 2015 to be excessive. 
 
As a result I do consider that the Subject Member has brought his office into disrepute 
but not his authority as the actions of the Subject Member were clearly his own and 
could not be otherwise be construed as to have come from the Parish Council.   
 
Failed to have regards to advice given by the Proper Officer to the Council.   
 
The Code only requires that a member has ‘regards’ to advice, they do not have to 
follow it, and can disagree with it.  The purpose of this provision of the Code being to 
ensure that, when legal advice is given but the Councils Proper Officer it is recognised 
and is regarded.   
 
Whilst the Subject Member has disagreed with the advice given by the Complainant, 
the fact he has referenced it extensively does show that he has had regard to the 
advice given as the Code requires and therefore has not breached this part of the 
Code of Conduct. 
 
In considering a suitable sanction for the above breaches; 
 
In reviewing this complaint there are concerns, also expressed by the Independent 
Person assigned to this matter, that the Subject Member would appear not to fully 
understand when he is acting as a member, and when he isn’t and has sought to 
avoid acting as a Councillor by seeking to ‘change hats’ half way through dealing with 
a matter. 
 
As a result of this it is recommended the Subject Member receives training on the 
Code of Conduct within 6 months of the date of this Decision Notice. 
 



With regards to the overall treatment of the Complainant; the Subject Member can be 
critical of the work done by the Complainant however, as both an employee of the 
Council and its Proper Officer the Complainant has a right to be treated with respect.  
In the manner in which the Subject Member sought to refer to the Complainant, and 
the manner and style with which the Subject Member addressed the Complainant 
there is a complete lack of respect for the Complainant as the Councils employee and 
for her position as Proper Officer.   
 
As a result it is recommended the Subject Member apologises to the Complainant in 
writing for his comments in his emails dated 24 October 2015.   
 
 
What happens now? 
 
This decision notice is sent to the Complainant, the member against whom the 
allegation has been made and the Clerk to St. Mawgan In Pydar Parish Council. 
 
Right of review 
 
At the written request of the subject member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the Subject Member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
Additional help 
 
If you need additional support in relation to this or future contact with us, please let 
us know as soon as possible.  If you have difficulty reading this notice we can make 
reasonable adjustments to assist you, in line with the requirements of the Disability 
Discrimination Act 2000. 
 
We can also help if English is not your first language. 
 

 
 
SJR Mansell MBE 
Corporate and Information Governance Manager  
On behalf of the Monitoring Officer 
Date: 18 December 2015 


