
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

ACTION  
 

Reference:   
 

CCN034/15 

Complainant: 
 

Mr Josh Bourne 

Subject Member: 
 
 

Councillor David Nebesnuick, Penzance Town 
Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate and Information 
Governance Manager 

Date of Assessment: 
 

3 February 2016 

 
Complaint 
 
On 3 February 2016 the Monitoring Officer considered a complaint from Mr Josh 
Bourne concerning the alleged conduct of Councillor David Nebesnuick of Penzance 
Town Council.  A general summary of the complaint is set out below: 
 
It is alleged that at a meeting of the Town Council held on 2 November 2015 (the 
Meeting) the Subject Member ordered the physical removal of a member of the public 
by private security guards employed by the Council and, in doing so, did not follow 
Standing Orders, misconducted himself and wilfully exceeded his powers. 
 
Potential breaches of the Code of Conduct identified by the Complainant are; 
 

• Failure to treat others with respect; 
• Intimidated, or attempted to intimidate others; 
• You must not conduct yourself in a manner which is contrary to the Council’s 

duty to promote and maintain high standards of conduct by Members; and 
• You must not conduct yourself in a manner which could reasonably be regarded 

as bringing your office or the Council into disrepute. 
 
 
 
 
 



Decision and Action 
 
By directing the removal of the member of the public from the Meeting of the Town 
Council the Subject Member has breached the Code of Conduct for Penzance Town 
Council. 
 
The action required to remedy this breach is, it is recommended that the Subject 
Member undergoes training on the Code of Conduct and chairing skills within 6 
months of the date of this notice. 
 
 
Breaches of the Code Found  
 
2.1 – Failure to treat others with respect 
 
2.5 – Conducting yourself in a manner which is contrary to the Council’s duty to 
promote and maintain high standards of conduct by Members  
 
2.10 – Conducting yourself in a manner which could reasonably be regarded as 
bringing your office or the Council into disrepute 
 
 
Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint;  
• The response to the complaint from the Subject Member; 
• Standing Orders for Penzance Town Council; 
• The video of the removal of the member posted on social media; 
• The views of other Councillors who were in attendance at the meeting; and 
• The views of the Independent Person assigned to this matter. 

 
The Complainant has alleged that; 
 

1. At a meeting of the Town Council held on 2 November 2016 the Subject 
Member ordered the physical removal of a member of the public by private 
security guards employed by the Council and, in doing so, did not follow 
Standing Orders, misconducted himself and wilfully exceeded his powers; and  

 
2. In making a statement regarding the incident on Radio Cornwall also incorrectly 

identified the Complainant as one of the people who escorted the member of 
the public off the premises.   

 
The Complainant has also set out that he considered the Subject Member was 
incorrect about the date on which the security guards were engaged by the Town 
Council for the meeting on 2 November 2015 however, this part of the complaint is 
not further considered as there was no deliberate attempt to mislead on the part of 
the Subject Member with regards to the statement. 
 
Concerns have also been raised about a statement made by the Subject Member 
regarding the incident on Radio Cornwall which incorrectly identified the Complainant 
as one of the people who escorted the member of the public off the premises.   
 



The online video shows the two security guards removing the man from his seat, with 
the Complainant stood alongside them, ready to assist if required.  The statement on 
the radio also referred to the Complainant as helping to escort the man from the 
Meeting. 
 
In considering this at assessment it is not considered that this amounts to a breach of 
the Code.  The Complainant was identified as being present, with the Security Guards, 
during the removal of the member of the public and the statement made reflects this. 
 
With regards to the removal of the member of the public from the Meeting.   
 
The Subject Member has responded to the allegation by setting out that at no time 
were the security guards asked to remove the member of the public by himself, or 
anyone else.  In a further response the Subject Member has said he was just as 
shocked as all the other people present at the actions of the security guards and that 
he regrets that he did not ask the security guards to stop. 
 
In acting as he did at the meeting the Subject Member has set out that he did not 
exceed his powers in Standing Orders as Standing Order 26d states; 
 
‘The decision of the Chairman of a meeting as to the application of Standing Orders at 
the meeting shall be final’.  
 
As part of this assessment several other members, picked at random, who were in 
attendance at the Meeting have been asked to give their views on whether the 
member of the public who was removed from the Meeting was told the time for asking 
questions had passed, if they were given the opportunity to modify their behaviour 
with a warning and if the Subject Member ordered the security guards to remove the 
member of the public.   
 
It should be noted in asking these specific questions it has been clearly established 
that the member of the public concerned did arrive at the meeting late, and was 
seeking to ask a question.   
 
Response 1. 
 
The member of the public was told to be quiet when asking a question as to why a 
Councillor couldn’t speak, and when he tried to ask his question again the Subject 
Member directed the security guards to remove him from the room.  This was done by 
pointing at the member of the public.   
 
Response 2. 
 
The member of the public raised his hand to ask a question, was told to be quiet by 
the Subject Member.  He then again asked his question, was again told he couldn’t 
speak and was told to leave and the Subject Member instructed the security guards to 
remove him.   
 
In response 2 it is added that a further member of the public had tried to ask a 
question but had been told to leave and they had left on a voluntary basis.   
 
 
 
 



Response 3. 
 
In response 3 the respondent has set out that the person who was asking questions 
was informed the time for asking questions had passed, that the person was given an 
opportunity to modify their behaviour and the Subject Member did order the security 
guards to remove the member of the public from the room.   
 
In reviewing the online video it does not show who directed the removal of the 
member of the public, but in the video, as security guards remove the man from his 
seat he is heard to say that he only wanted to ask a question.   
 
The minutes of the meeting do not set out who directed the security guards to remove 
the member of the public but do show that one member of the public was escorted 
from the Meeting by security guards and another member of the public was removed 
from the Meeting for speaking outside public participation time. 
 
The minutes also set out that a vote of no confidence was then called concerning the 
Subject Member however, this referenced Standing Order 2 and was not taken 
forwards.   
 
Standing Orders for the Town Council adopted on 14 July 2014 do set out at 
paragraph 2 that; 
 
2. Disorderly conduct at meetings 
 
a No person shall obstruct the transaction of business at a meeting or behave 
offensively or improperly. If this Standing Order is ignored, the Chairman of the 
meeting shall request such person(s) to moderate or improve their conduct. 
 
b If person(s) disregard the request of the Chairman of the meeting to moderate or 
improve their conduct, any Councillor or the Chairman of the meeting may move that 
the person be no longer heard or excluded from the meeting. The motion, if seconded, 
shall be put to the vote without discussion. 
 
c If a resolution made under Standing Order 2(b) above is ignored, the Chairman of 
the meeting may take further reasonable steps to restore order or to progress the 
meeting. 
This may include temporarily suspending or closing the meeting. 
 
Application of the Code of Conduct; 
 
The Code requires that potential breaches of the Code are assessed on the balance of 
probabilities.  This is done by considering all of the facts and whether a reasonable 
person would consider it more likely than not that a breach of the Code has occurred. 
 
The facts of the meeting are; 
 

• The public were given the opportunity to speak at the start of the Meeting; 
• When a Penzance Town Councillor wished to ask a question this request was 

refused by the Subject Member; 
• This resulted in a motion being passed that the Town Councillor concerned no 

longer be heard; 
• Two members of the public did then seek to ask a question after this time, but 

were not allowed to do so by the Subject Member; 



• One member of the public left on a voluntary basis and the other was then 
removed by security guards at the direction of the Subject Member for asking a 
question; 

• Standing Order 2a was partially complied with; 
• Standing Order 2b was ignored; 
• Standing Order 2c was not followed; 
• The Subject Member, after the event, then sought to rely on Standing Order 

26d to justify his actions. 
 
Application of the Code.   
 
Failure to treat others with respect; 
 
The Code requires that a Councillor is allowed to enter into what is termed ‘robust 
political debate’ but is otherwise required when acting in an official capacity to treat 
fellow Councillors and Members of the public with respect.   
 
I do not consider that by preventing the member(s) of the public speaking that this 
was a disrespectful act, the public had been given the opportunity to speak earlier in 
the meeting and that part of the meeting had been completed.   
 
However, when faced with being asked by the member of the public to speak, the 
Subject Member does not appear to have taken steps, as is required by Standing 
Orders, to fully explain why questions could not be asked.  There appears to have 
been little or no attempt by the Subject Member to allow the member of the public to 
modify their behaviour, rather the Subject Member opted almost immediately to seek 
to have the member of the public removed.   
 
Of particular concern is the manner in which the removal was undertaken, whilst the 
meeting was still in progress, and no attempt was made by the Subject Member to 
prevent this. 
 
The actions taken by the Subject Member in seeking to have the member of the public 
removed is considered to be something that a reasonable person would consider was 
excessive, given the options open to him under Standing Order 2.  Additionally it is 
also considered that a reasonable person would consider that the Subject Member 
should have used the powers available under Standing Order 2 to prevent the forced 
eviction of the member of the public.   
 
As a result of his actions, in particular in considering that the Subject Member did not 
seek to intervene in the forced eviction of the member of the public, it is considered 
that the Subject Member has failed to treat others with respect.   
 
You must not intimidate or attempt to intimidate others. 
 
There is nothing in the submission that suggests that there was any attempt to 
intimidate.  The Subject Member gave little or no chance to the member of the public 
to moderate their conduct, rather the Subject Member opted to immediately have the 
member of the public removed, than to intimidate in some way.   
 
As a result I do not consider that this part of the Code has been breached. 
 
You must not conduct yourself in a manner which is contrary to the Council’s duty to 
promote and maintain high standards of conduct by Members; and 



 
You must not conduct yourself in a manner which could reasonably be regarded as 
bringing your office or the Council into disrepute. 
 
In determining if a reasonable person would view that the actions of the Subject 
Member has brought his office or authority into disrepute it has to be considered if it 
can be ‘reasonably regarded’ that the actions of the Subject Member have damaged 
his reputation in the local community or damaged the reputation of the authority.   
 
Whilst the video of the removal of the member of the public from the meeting was 
widely reported on all news channels, the determination of this has to be made 
considering all the facts , not just on the way by which the video was reported.   
 
In considering this part of the Code as well as what is set out above there are several 
key points; 
 

• The meeting was not good tempered from the start; 
• The actions of the Subject Member in seeking to sanction a member of the 

Town Council appeared to cause confusion with some members of the public 
unsure why this actions was taken; 

• When questions were asked the Subject Member did not seek to adopt the 
graduated approach as set out in Standing Orders with regards to the asking of 
questions by the member of the public but opted to move to the immediate 
removal of the person concerned; and 

• The Subject Member had the opportunity, on seeing the robust manner in which 
the member of the public was being removed to prevent this but did not take it. 

 
It is believed that a reasonable person in possession of the facts would consider that, 
by his actions at the Meeting with regards to the removal of the member of the public 
the Subject Member has acted in a manner that could be reasonably regarded as 
having affected his reputation.  In making the decision he did the Subject Member 
acted in a unilateral manner towards the member of the public, opting for the most 
draconian measure open to him first, rather than adopting a graduated approach.  
When the removal commenced the Subject Member also had an opportunity to 
prevent the robust way in which this was done but despite being able to, took no 
steps to moderate the manner in which the removal occurred.   
 
As a result it is considered that the Subject Member has acted in a manner that a 
reasonable person would conclude has brought his office as a Councillor and as 
Chairman of the meeting, into disrepute. 
 
I do not however, consider that the Subject Member has brought his authority into 
disrepute.  The reason for this is that I believe that a reasonable man would see the 
actions undertaken were of the Subject Member acting alone; the fact that Councillors 
sought a vote of no confidence in the Subject Member at the Meeting following the 
removal of the member of the public would support this.   
 
However, I do consider that the Subject Member has acted in a manner that was 
contrary to the Councils duty to promote high standards of conduct.  I am of the view 
that the wish to prevent the member of the public speaking was the correct thing to 
do, but it was the manner in which this was exercised which causes the Code to be 
breached and the Subject Member’s conduct to fall short of the requirement to both 
promote and maintain high standards of conduct.   
 



As a result of the above I consider that the Subject Member has breached the Code of 
Conduct for Penzance Town Council. 
 
With regards to a suitable action to mitigate this breach; I am aware that the Subject 
Member apologised to the member of the public concerned after the meeting and 
therefore no further apology is required.   
 
However, the principle concern at assessment is the manner in which the Subject 
Member approached the disruption and then acted.   
 
I have taken into account the apology already given to the member of the public and 
the fact that in his submission the Subject Member has set out he now regrets not 
preventing the removal at the time.   
 
Given this a suitable action to remedy this breach is that the Subject Member should 
undergo training on both the Code of Conduct and Chairing skills within 6 months of 
the date of this notice.   
 
 
What happens now? 
 
This decision notice is sent to the complainant, the member against whom the 
allegation has been made and the Clerk to Penzance Town Council. 
 
 
Right of review 
 
At the written request of the subject member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the subject member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
 
Additional help 
 
If you need additional support in relation to this or future contact with us, please let 
us know as soon as possible.  If you have difficulty reading this notice we can make 
reasonable adjustments to assist you, in line with the requirements of the Disability 
Discrimination Act 2000. 
 
We can also help if English is not your first language. 
 



 
 
SJR Mansell MBE 
Corporate and Information Governance Manager  
On behalf of the Monitoring Officer 
Date:10 February 2016 


