
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

NO BREACH OF THE CODE 
 

 
Reference:   
 

CCN041/16  

Complainant: 
 

Mr Terence Harris and Mrs Sue Kellas 

Subject Member: 
 
 

Councillor Nigel Davis, Penzance Town Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate and Information 
Governance Manager 

Date of Assessment: 
 

29 February 2016 

 
Complaint 
 
On 29 February 2016 the Monitoring Officer considered a complaint from Mr Terence 
Harris and Mrs Sue Kellas concerning the alleged conduct of Councillor Nigel Davis of 
Penzance Town Council.  A general summary of the complaint is set out below: 
 
The Complainants have alleged that; 
 
At a meeting of the Town Council’s planning committee on 2 December 2015 when 
planning application PA15/09999 (the ‘Application’) was discussed, the Subject 
Member breached the Code of Conduct by ignoring comments from objectors and then 
suggesting those opposed to the application should speak to their local Cornwall 
Councillor.  The objectors consider the Subject Member should have known the local 
Cornwall Council member had an interest in the Application.  Additionally, when the 
Subject Member was challenged on this he spread his palms face up in front of himself 
which was also considered to be a disrespectful act.   
 
Potential breaches of the Code of Conduct identified by the Complainants are; 
 

• Failure to treat others with respect; 
• You must not conduct yourself in a manner which is contrary to the Council’s 

duty to promote and maintain high standards of conduct by Members; and 
• You must not conduct yourself in a manner which could reasonably be regarded 

as bringing your office or the Council into disrepute. 
 
 



Decision 
 
The Subject Member has not breached the Code of Conduct for Penzance Town 
Council and no further action needs to be taken. 
 
 
Reasons for the Decision 
 
In assessing this complaint I have had regard to the following: 
 

• The complaint; and 
• The views of the Independent Person assigned to this matter. 

 
No response to the complaint has been received from the Subject Member however; 
the comments made by the Subject Member to the Independent Persons assigned to 
this matter have been taken into account when conducting this assessment.  
 
The Complainants have alleged that; 
 
At a meeting of the Town Council’s planning committee on 2 December 2015, when 
planning application PA15/09999 (the ‘Application’) was discussed, the Subject 
Member breached the Code of Conduct by ignoring comments from objectors and then 
suggesting those opposed to the application should speak to their local Cornwall 
Councillor.  The objectors consider the Subject Member should have known that the 
local Cornwall Councillor had an interest in the Application, additionally; when the 
Subject Member was challenged on this he spread his palms face up in front of himself 
which was also considered to be a disrespectful act.   
 
The Subject Member has informed the Independent Person that he considers that the 
objectors to the Application were given ample opportunity to speak.  He has also 
stated that he did not hear a comment made by a member of the Committee, not 
himself, but is sorry that the members of the public are upset. 
 
For disrespect to arise it would have to be shown that there was a personal attack 
made on someone by the Subject Member, being critical of something in itself, is not 
considered to be a breach of the Code, neither is giving well intentioned, if incorrect 
advice.  A breach has to be found on the balance of probabilities, is it more likely than 
not that a reasonable person, in possession of all the facts and considering them 
objectively, would consider that a breach of the Code has arisen. 
 
With regards to ability of the objectors to speak on the application.   
 
There was an opportunity for objectors to speak on the application and several 
concerns raised by the Complainants relate to comments made in response to what 
was said at the time.  Whilst the number of those who wished to speak may have 
been limited by the Subject Member in his capacity as Chair, this in itself is not a 
breach of the Code.   
 
With regards to the Subject Member advising the objectors they should contact their 
local Cornwall Councillor.   
 
Even if the Cornwall Councillor concerned does have an interest in the Application the 
overall advice to contact them was correct.  Any Councillor who has an interest in a 
matter (and this assessment has not considered if the Cornwall Councillor has an 



interest or not) would still be able to pass these concerns directly onto the planning 
officer dealing with the matter or, if further intervention was required they could ask a 
fellow Councillor to assist.  Such a suggestion can be made without it breaching the 
Code. 
 
In considering if the gesture of putting the palms face up at the meeting was a 
disrespectful act I do not consider this to be the case.  The gesture would appear to 
have been one of saying there is nothing more that could be done at the meeting, and 
that the objectors have the ability to take this further if required.   
 
As a result of the above, the finding at assessment is that there has been no breach of 
the Code of Conduct and no further action needs to be taken. 
 
 
What happens now? 
 
This decision notice is sent to the complainant, the member against whom the 
allegation has been made and the Clerk to Penzance Town Council. 
 
Right of review 
 
At the written request of the complainant, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  
To ensure impartiality in the conduct of the review different officers to those involved 
in the original decision will undertake the review. 
 
We must receive a written request from the complainant to review this decision within 
15 days from the date of this notice, explaining in detail on what grounds the decision 
should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
Additional help 
 
If you need additional support in relation to this or future contact with us, please let 
us know as soon as possible.  If you have difficulty reading this notice we can make 
reasonable adjustments to assist you, in line with the requirements of the Disability 
Discrimination Act 2000. 
 
We can also help if English is not your first language. 
 
 

 
Simon Mansell, Corporate and Information Governance Manager 
 
On behalf of the Monitoring Officer 
Date: 29 February 2016 


