
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

SANCTION  
 

Reference:   
 

CCN045/16 

Complainant: 
 

Councillor Liz McKenzie 
Councillor Richard Cawley 
 

Subject Member: 
 
 

Councillor Steve Gardner of St Mawgan In Pydar 
Parish Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate and Information 
Governance Manager 

Date of Assessment: 
 

18 April 2016 

 
Complaint 
 
On 18 April 2016 the Monitoring Officer considered a complaint from Cllr McKenzie 
and Cllr Cawley concerning the alleged conduct of Cllr Steve Gardner of St Mawgan In 
Pydar Parish Council.  A general summary of the complaint is set out below: 
 
It is alleged that through a series of emails sent to an officer dealing with street 
lighting (the ‘Officer’) by the Subject Member which concerned street lighting on his 
land, the Subject Member let it be known he was a Parish Councillor but did not make 
it clear he was acting in his private capacity in the correspondence.  Additionally it is 
stated that the Subject Member did not bring to the attention of the Parish Council the 
correspondence with the Officer.   
 
Potential breaches of the Code of Conduct identified by the Complainant are; 
 

• You must not conduct yourself in a manner which is contrary to the Council’s 
duty to promote and maintain high standards of conduct by Members;  

• You must not conduct yourself in a manner which could reasonably be regarded 
as bringing your office or the Council into disrepute; 

• Improperly using your position to gain an advantage or disadvantage. 
 
 
 



 
Decision and Sanction 
 
The Subject Member has breached the Code of Conduct for St Mawgan in Pydar Parish 
Council and it is considered that a suitable action to remedy the breach is that the 
Parish Council Censure the Subject Member.   
 
 
Breaches of the Code Found  
 
1.4 (b) – act, hold yourself out as acting or conduct yourself in such a way a third 
party could reasonably conclude that you are acting as a representative of the Council 
 
2.5 – you must not conduct yourself in a manner which is contrary to the Council’s 
duty to promote and maintain high standards of conduct by Members 
 
2.10 – You must not conduct yourself in a manner which could reasonably be 
regarded as bringing your office or the Council into disrepute 
 
2.11 – You must not use or attempt to use your position as a Member of the Council 
improperly to confer on or to secure for yourself or any other person an advantage or 
disadvantage 
 
 
Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint;  
• The response to the complaint from the Subject Member; 
• The views of the Officer; and 
• The views of the Independent Person assigned to this matter. 

 
It should be noted in this decision notice that I do not intend to cover the previous 
decisions of the Parish Council relating to the lane owned by the Subject Member and 
the public right of way issue.  It is beyond doubt that the Subject Member owns this 
lane and the rights of way are not relevant to this complaint at this time.   
 
The Complainant has alleged that; 
 
Through a series of emails sent to an officer dealing with street lighting (the ‘Officer’) 
by the Subject Member which concerned street lighting on his land the Subject 
Member let it be known he was a Parish Councillor but did not make it clear he was 
acting in his private capacity in the correspondence.  Additionally it is stated that the 
Subject Member did not bring to the attention of the Parish Council the 
correspondence with the Officer.   
 
The Subject Member has responded to the complaint by setting out that he did not 
contact Cornwall Council in his official capacity and his discussions on the matter of 
the street lights were in his private capacity.  The Subject Member considers he made 
it clear to the Officer he could not speak on behalf of the Parish Council.  In relation to 
the correspondence; the Subject Member has stated that he had no obligation to bring 
this to the attention of the Parish Council as it was a private matter. 
 



I have reviewed the correspondence that has been submitted as part of this complaint 
and the manner in which the Subject Member addressed the issue of being a Parish 
Councillor.  In particular a thread of emails started on 24 March 2014 from the 
Officer; 
 
In this email the Officer asked the Subject Member; 
 
‘….in the meantime please could you advise how the Parish would feel regarding this 
matter?’ 
 
The Subject Member then responded to this email on 27 March 2014 and set out that; 
 
‘Whilst I am a Parish Councillor here at St Mawgan I am not able to speak on behalf of 
the Parishl’. 
 
In a later email dated 7 April 2014 the Officer asks with regards to a letter concerning 
the lights; 
 
‘Unless you are able to bring this up at your next meeting.’ 
 
And on 16 April 2014; 
 
‘Please let me know as soon as the Parish has reached a decision….’ 
 
This matter then came to light when Cornwall Council set out that they had been 
corresponding with a Parish Councillor about the lights and confirmed that the Parish 
Councillor concerned was the Subject Member.  There was confusion caused by this as 
it was assumed, at that time, that the Parish Council had discussed the matter of the 
lighting and were aware of the correspondence between the Officer and the Subject 
Member.  As a result of this the Officer sent an email to the Subject Member on 3 
February 2016 and set out; 
 
‘Following our emails below you led the Council [Cornwall Council] to believe you were 
going to discuss the devolution of the lights to the Parish as the road is private.’ 
 
It must first be considered if the Subject Member was bound by the Code at the time 
of the alleged incident. 
 
The Code of Conduct set out at paragraph 1.4; 
 
…you must comply with this Code whenever you: 
 
(a) conduct the business of the Council, which in this Code includes the business of 
the office to which you have been elected or appointed; or 
 
(b) act, hold yourself out as acting or conduct yourself in such a way that a third 
party could reasonably conclude that you are acting as a representative of the Council 
and references to your official capacity are construed accordingly. 
 
On 24 March 2014 the Subject Member was asked the direct question by the Officer; 
 
‘….in the meantime please could you advise how the Parish would feel regarding this 
matter?’ 
 



At this point it is clear that the Officer was under the impression that the Subject 
Member was dealing with the matter for the Parish Council.  Taking an objective view 
of the matter it was at this point that the Subject Member should have taken the 
opportunity to set out that whilst he was a Parish Council he was dealing with this 
matter in his private capacity.  However, this is not mentioned rather the Subject 
Member opted to reply to Cornwall Council that; 
 
‘Whilst I am a Parish Councillor here at St Mawgan I am not able to speak on behalf of 
the Parish Council’  
 
Two further questions were asked on 7 and 16 April 2014 that would have given the 
Subject Member the opportunity to ensure that he made the Officer aware that he 
was acting in his private capacity, this opportunity was not taken and it is clear from 
the email dated January 2016 that the Officer was of the impression from 2014 – 
2016 that the Subject Member had been acting for the Parish Council. 
 
Paragraph 1.4(b) of the Code of Conduct is clear in its wording as to when the Code 
applies, in particular the following part of 1.4(b) (in italics) the Code applies when 
you; 
 
b) act, hold yourself out as acting or conduct yourself in such a way that a third 
party could reasonably conclude that you are acting as a representative of the Council 
 
The Subject Member had ample opportunity to ensure that the third party, in this case 
the Officer, did not reasonably conclude that he was acting as a representative of the 
Council, but failed to take it.   
 
As a result of the facts set out above I consider, taking an objective view of the facts, 
that the Subject Member was bound by the Code at the time of the alleged conduct.   
 
With regards to whether the conduct amounted to a breach of the Code.  For a breach 
of the Code to arise the Subject Members actions have to be viewed objectively, and 
whether a breach has arisen is taken on the balance of probabilities, that is, is it more 
likely than not that a reasonable person would consider the actions amount to a 
breach of the Code. 
 
In order to assist with this I have approach the Officer party to the discussion with the 
Subject Member to ask for their views as to whether believing the Subject Member 
was acting for the Council made a difference.  The response sets out that, had the 
Officer known the Subject Member was the landowner the whole situation would have 
been handled differently.  As a result the officer has advised that the situation become 
muddled. 
 
It is clear from the correspondence that has been received that the Subject Member 
held himself out as acting as a Councillor when he would have had to declare a 
Disclosable Pecuniary Interest, should the matter have been discussed at 
Committee/Council.  Whilst there was no ability for the Subject Member to declare an 
interest in the correspondence what the member cannot do is hold himself out as 
acting in his official capacity, and the matter relating to the lights is something that 
should have been managed by the Subject Member in his private capacity.   
 
The Subject Member had ample opportunity to advise the Officer he was the 
landowner, but chose not to do so, as a result the correspondence continued and this 
resulted in the situation becoming muddled and some two years later remains 



unresolved.  As well as this, the matter relating to the lights would have been handled 
differently had the Officer known the Subject Member was the landowner.   
 
By engaging with the Officer in the manner in which he did the Subject Member was 
able to gain access to the Officer on the basis that he was a Councillor.   
 
Whilst it is accepted that as the landowner, the Subject Member could have similar 
access to the Officer as the Parish Council the actions of the Subject Member denied 
the Parish Council access to the communications with that officer and this resulted in 
the Officers own words, as the situation being muddled.  
 
This was compounded by the fact that the Parish Council were not aware of the 
correspondence with the Officer, yet the Officer was under the impression the Parish 
Council received it.   
 
I note the Subject Members view that it was a private matter, I do not accept that, 
given the tenure of the emails, this is the case.  The thread of emails clearly give the 
impression that the Subject Member was acting in his official capacity and he did not 
take the opportunity to correct this at any point then, or in the last two years, thereby 
delaying the process still further.  By saying he ‘could not speak on behalf of the 
Parish Council’ only gives the reader the impression that the Subject Member did not 
have a resolution of the Council to support him, not that he was acting in his private 
capacity. 
 
As a result, by holding himself out to the Officer as a member of the Parish Council 
when he had a clear interest in the matter under discussion it is considered that the 
Subject Member has breached the Code of Conduct by using his position to gain an 
advantage.  In reaching this decision I have taken into account the views of the 
Officer, the delays to the process and the fact that the Subject Member had ample 
opportunity, via several emails, to set out he was acting in his capacity as the 
landowner but failed to take it.   
 
With regards as to whether the Subject Member has breached the Code of Conduct by 
bringing his office or authority into disrepute;   
 
For a breach of this part of the Code to be found it has to be shown that a reasonable 
person would consider that, on the balance of probabilities, the Councillors standing in 
the community had been damaged by his actions.   
 
In replying to the Officer the Subject Member has set out that he made it quite clear 
that he was not able to speak on behalf of the Parish Council.  Whilst it is accepted 
this is a fact, the Subject Member did not, in any written correspondence supplied, set 
out that he was acting in his private capacity and the vague reply to the officer 
concerned that he could not speak on behalf of the Parish Council was not sufficient to 
alert the recipient to the fact the Subject Member was the landowner.   
 
Whilst I have noted that the Subject Member has stated that he approached the 
Council in his capacity as the landowner, this is not reflected in the email 
correspondence. 
 
Given this, and the comments received from the Officer, the later confusion this has 
caused to a matter that is of great concern to many residents and the Parish Council 
lead me to conclude that a reasonable person would consider the Subject Member by 



not being as frank as he should have been in his correspondence with the Officer has 
brought his office, but not his authority into disrepute.   
 
In considering the paragraph of the code;  
 
‘You must not conduct yourself in a manner which is contrary to the Council’s duty to 
promote and maintain high standards of conduct by Members.’ 
 
This part of the Code places a positive obligation on Councillors to behave in a manner 
that maintains high standards of conduct.  It is considered that the Subject Member, 
by not being fully open with the Officer about his status as the landowner, thereby 
using his position to gain an advantage and bringing his office into disrepute has also 
conducted himself in a manner that is contrary to the Council’s duty to promote and 
maintain high standards of conduct.   
 
In considering a suitable action for the breach.   
 
I have noted the view of the Complainants in this matter and the views of the Subject 
Member in his response.  However, this was a matter which has become stalled due to 
the Subject Member giving the impression he was acting in his official capacity.  The 
Subject Member however, had ample opportunity to ensure at some point in his 
correspondence that he was the landowner, thereby directing the Officer to the Parish 
Council and allowing the discussion to continue with the Parish Council, but he chose 
not to do this. 
 
As a result the finding at assessment is that a suitable action to remedy this breach is 
that the Parish Council should Censure the Subject Member. 
 
 
What happens now? 
 
This decision notice is sent to the complainant, the member against whom the 
allegation has been made and the Clerk to St Mawgan In Pydar Parish Council. 
 
 
Right of review 
 
At the written request of the Subject Member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the subject member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
 
 
 



Additional help 
 
If you have difficulty reading this notice we can make reasonable adjustments to 
assist you, in line with the requirements of the Disability Discrimination Act 2000. 
 
We can also help if English is not your first language. 
 

 
 
SJR Mansell MBE 
Corporate and Information Governance Manager 
On behalf of the Monitoring Officer 
Date: 5 May 2016 


