
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

ACTION  
 

Reference:   
 

CCN032/16/17 

Complainant: 
 

Mr Stephen Facer (on behalf of Bodmin Town 
Council) 
 

Subject Member: 
 
 

Councillor John Gibbs, Bodmin Town Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate and Information 
Governance Manager 

Date of Assessment: 
 

3 February 2017 

 
Complaint 
 
On 3 February 2017 the Monitoring Officer considered a complaint from Mr Stephen 
Facer concerning the alleged conduct of Councillor John Gibbs of Bodmin Town 
Council.  A general summary of the complaint is set out below: 
 
The Complainant has alleged that at a special meeting of the Town Council held on 12 
January 2017 the Subject Member argued with the Chairman of the meeting with 
regards as to whether he was predetermined and then, when challenged over this, 
addressed the Clerk with an expletive.   
 
Potential breaches of the Code of Conduct identified by the Complainant are; 
 

• You must treat others with respect; 
• You must not conduct yourself in a manner which is contrary to the Council’s 

duty to promote and maintain high standards of conduct by Members; and 
• You must not do anything that could reasonably be regarded as bringing your 

office or your authority into disrepute. 
 
 
 
 
 



Decision and Action 
 
That, for the reasons set out in this notice, the Subject Member has breached 
paragraphs 2.1, 2.5 and 2.10 of the Code of Conduct for Bodmin Town Council. 
 
It is considered that a suitable action to remedy this breach is that; 
 

• The Subject Member apologises to the Clerk for the way in which he challenged 
the advice he was given. 

 
 
Breaches of the Code Found  
 
2.1 You must treat others with respect 
 
2.5 You must not conduct yourself in a manner which is contrary to the Council’s duty 
to promote and maintain high standards of conduct by Members 
 
2.10 You must not conduct yourself in a manner which could reasonably be regarded 
as bringing your office or the Council into disrepute 
 
 
Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint;  
• The response to the complaint from the Subject Member; and 
• The views of the Independent Person assigned to this matter. 

 
The Complainant has alleged that at a special meeting of the Town Council held on 12 
January 2017, the Subject Member argued with the Chairman of the meeting with 
regards to whether he was predetermined and then, when challenged over this, 
addressed the Clerk with an expletive.   
 
The Subject Member has set out in his response that he was challenging the view that 
he was predetermined on a matter and that, in his view the Localism Act 2011 
supersedes the parts of the Code that he is accused of breaching, as section 25 of the 
Localism Act abolishes the concepts of predetermination. 
 
With regards to the issue of predetermination; 
 
Predetermination is not something that has ever come under the Code of Conduct but 
for the sake of completeness this is covered in the notice. 
 
It is for the Courts to consider if a decision maker is predetermined, that is, they had 
a closed mind at the time of the decision.  This can also be taken as the expression of 
a singular view which is to the exclusion of all others. 
 
Section 25 of the Localism Act 2011 did not remove predetermination or legalise 
predetermination, and the courts have found predetermination since this was enacted.  
Section 25 did set out that predisposition, or the expression of a prior view, was 
permissible under statute.   
 



However, as a result of the above, and the fact that predetermination sits outside of 
the Code this is not considered further. 
 
On the issue of addressing the Clerk at the meeting with an expletive;   
 
Whilst there is disagreement on the interpretation of predetermination the use of the 
expletive and the way it was used is agreed upon by both the Complainant and the 
Subject Member.  In his conversation with the Independent Person the Subject 
Member did not see an issue with this stance.   
 
Application of the Code 
 
Assessments made under the Code require the allegation to be considered on the 
balance of probabilities, that is would a reasonable person think it more likely than not 
that the Code had been breached. 
 
The Code requires that a member must treat others with respect, whilst a member 
can challenge other members or officers; it requires this to be done in a respectful 
manner. 
 
It is acceptable that the Subject Member may not have agreed with the advice that 
was being given to him and was entitled to challenge it, but the use of the expletive 
towards to Clerk is something that can be considered to have crossed the line 
between being challenging, and being disrespectful.   
 
As a result by using the expletive towards the Clerk the Subject Member has breached 
paragraph 2.1 of the Code of Conduct for Bodmin Town Council. 
 
In considering paragraph 2.10, you must not conduct yourself in a manner which 
could reasonably be regarded as bringing your office or the Council into disrepute; it is 
required to show that a reasonable person would regard the behaviour of the Subject 
Member to be disreputable.   
 
There exists, between a Councillor and an officer a quasi employer/employee status 
and therefore the relationship of trust and confidence that exists between an 
employer and employee has to be maintained at all times. 
 
In considering this from the point of a reasonable person it is doubted that any 
employee would like to be told in a meeting that their advice was incorrect by way of 
an expletive.   
 
As a result at assessment it is considered that by using the terminology he did the 
Subject Member has brought his own office but not his authority into disrepute and 
has therefore breached paragraph 2.10 of the Code of Conduct for Bodmin Town 
Council. 
 
Paragraph 2.5 - You must not conduct yourself in a manner which is contrary to the 
Council’s duty to promote and maintain high standards of conduct by Members 
 
For the reasons set out above I consider the Subject Member to have failed to adhere 
to the general principles of public life underpinning the Code. As a consequence of 
that and having found a breach of paragraph 2.1 and 2.10 of the Code it follows that 
the Subject Member has conducted himself in a manner contrary to the Council’s 
statutory duty to promote and maintain high standards of conduct by members and 



the Subject member has therefore breached paragraph 2.5 of the Code of Conduct for 
Bodmin Town Council. 
 
Actions to remedy the breach 
 
As is stated above the Subject member had the right to challenge the advice that was 
being given and it is also appreciated that he may have been frustrated by the advice.  
However, there is an expectation under the Code that a member will conduct 
themselves in a manner that is both respectful and not disreputable. 
 
As a result it is considered that a suitable remedy for this breach is that the Subject 
Member apologises to the Clerk for the way in which he challenged the advice he was 
given. 
 
 
What happens now? 
 
This decision notice is sent to the complainant, the member against whom the 
allegation has been made and the Clerk to Bodmin Town Council. 
 
 
Right of review 
 
At the written request of the Subject Member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the subject member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
 
Additional help 
 
If you have difficulty reading this notice we can make reasonable adjustments to 
assist you, in line with the requirements of the Disability Discrimination Act 2000. 
 
We can also help if English is not your first language. 
 

 
SJR Mansell MBE 
Corporate and Information Governance Manager 
On behalf of the Monitoring Officer 
Date: 8 February 2017 


