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Recommendation to the Portfolio Holder for Planning : 

1. That the St Minver Neighbourhood Development Plan is modified in 
part according to the Examiner’s recommendations but also with 
alternative and additional modifications recommended by the Council 
and is published,  subject to a six week consultation period in line with 
Regulation 17A of the Neighbourhood Planning (General) and 
Development Management Procedure (Amendment) Regulations 2016, 
and no substantive objections being lodged to the modifications 
proposed,  prior to the Plan progressing to Referendum.

1. Executive summary
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The St Minver Neighbourhood Development Plan (NDP) has been 
successful at examination, with the Examiner recommending that the plan 
should proceed to referendum, subject to a number of recommended 
amendments.

The Local Planning Authority is responsible for deciding what action to 
take in response to the Examiner’s recommendation. This report details 
the recommendations and the amendments made to the NDP, which have 
been made with the involvement of the NDP Steering Group.

Modification of a plan, contrary to recommendations of the Examiner is 
rare and is not a decision to be taken lightly, however it is considered that 
the modifications proposed by the Examiner in relation to phasing of 
housing land directly contradicts the intention of the Plan and modifies it 
beyond the understanding of the Plan when it was consulted upon before 
and after submission to Cornwall Council. The consequence of the 
modifications would be to change the Plan radically and against the wishes 
of the Steering Group and community. 

The Steering Group and the Council does not consider that all of the 
Examiner’s modifications are appropriate as whilst technically correct, 
they significantly change the intent of the Plan in respect of the quantum 
of land to be allocated for development during the plan period. It is 
considered that an alternative modification in respect of this matter may 
be advanced that satisfies both the Steering Group and the Council and 
meets the Basic Conditions required for Neighbourhood Plans. 

Since the examination of the Plan, the Cornwall Local Plan has been 
adopted. This changes the conformity chain for the plan. This would result 
in one provision of the Plan (that relating to the percentage of affordable 
housing to be provided on sites) being out of general conformity with the 
Plan. In respect of this matter, it is considered that an additional 
modification can be made to ensure that the policy will be in general 
conformity with Local Plan Policies 8 and 9 (Affordable Housing and Rural 
Exception Schemes). 

The Examiner’s Recommendations in respect of the NDP are different to 
those made in respect of Local Plans. Whilst neither set of 
recommendations are binding, inasmuch as in the case of the Local Plan, 
the Council can decide not to accept the Inspector’s recommendations and 
main modifications required, instead of requiring ‘soundness’ 
Neighbourhood Plans must meet Basic Conditions, providing more scope 
for interpretation. Whereas acceptance of the Inspector’s 
recommendations on the Local Plan are necessary for soundness, the 
Examiner’s recommendations are open to alternative modification as long 
as those modifications would still result in the Plan meeting the Basic 
Conditions.  
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Under the revised Neighbourhood Planning Regulations (in force from 1st 
October 2016), if the Portfolio Advisory Committee is minded to 
recommend to the Portfolio Holder for Planning that these alternative 
modifications are made to the   Plan, it must then be advertised for a 
period of six weeks prior to the decision being made to send the Plan to 
referendum. It is requested that this decision is delegated to the Portfolio 
Holder unless substantive objections are lodged to the modifications 
proposed.   

2. Background 

The Council has a statutory duty to assist communities in the preparation 
of Neighbourhood Development Plans and Orders and to take plans 
through a process of Examination and Referendum. 

The St Minver Neighbourhood Plan has been subject to the regulatory 
stages required by the Localism Act 2011 and the Neighbourhood Planning 
(General) Regulations 2012, as follows:

• NDP Area designation 20th December 2012
• Pre-submission consultation 18th November 2014 until 16th January 

2015
• Draft Plan submitted to Cornwall Council 19th October 2015 
• Legal compliance agreed by Portfolio Holder Decision on 2nd 

December 2015
• Publication consultation 17th December 2015 until 4th February 2016 

Cornwall Council, with the agreement of the St Minver Highlands Parish 
Council  as Qualifying Body (QB) in conjunction with the St Minver 
Lowlands Parish Council (there can only be one QB per NDP area and it 
was agreed by both Parish Councils that this function would be undertaken 
by St Minver Highlands Parish Council), appointed Mr Timothy Jones as 
Examiner. Mr Jones carried out the examination by means of written 
representations and an unaccompanied site visit. 

The group had previously appointed Ms Claire Wright to examine the Plan 
and that Examination had been undertaken. However, before the Fact 
Check version of the Examiner’s report could be finalised Ms Wright 
ceased to be recognised as a member of the Neighbourhood Planning 
Independent Examiners Referral Service (NPIERS) body through whom 
she had been recommended and subsequently appointed by the Council. 
It was determined that due to this unfortunate circumstance a new 
Examiner should be appointed to provide a final check of the Examination 
report. Mr Jones has in fact produced a new Examination of the Plan and it 
is his Examination report that is considered in this report. 

The Regulation 16 Publication consultation on the St Minver Parishes 
Neighbourhood Development Plan received 50 comments. These were 
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submitted to the Examiner following the publication consultation. The 
matter was also referred to the Planning PAC due to the nature of the Plan 
and Mr Jones supplied his report on 4th August 2016. The report 
concluded that the St Minver NDP could proceed to referendum, subject to 
some recommended modifications to make the wording of policies and 
their application clearer and to ensure that the NDP meets the basic 
conditions. The recommended main modifications are: 

General changes

 Mapping to be altered to reflect changes to phases specified for 
development of the ‘special development areas’ (SDAs) and to 
increase clarity;

 Insert plan period into document
 Other small scale changes to maps and text; 

Policy Specific Recommendations

 Policy STMNDP 1.1 – Remove references to National Trust, Common 
Land and covenanted sites from the list of constraints stated in the 
policy; 

 Policy STMNDP 1.2 – Replace policy with a reference to Policy 
STMNDP 6 as this deals with renewables applications; 

 Policy STMNDP 1.3 – Replace policy with new text setting out 
approach to dwellings outside of the settlement boundaries or 
special development areas;

 Policy STMNDP 2.5 – replace policy with revised wording to prevent 
access in new developments being impeded and requiring a 
financial contribution towards highway works where appropriate;

 Policy STMNDP 2.7 – numerous text changes to remove specific 
standards for  parking and amenity space (assumed due to 
evidence not proven for those used) and replacement text to 
require developments not to ‘interfere with views of users of the 
coastal path’;

 Policy STMNDP 3.3 – remove policy requiring new developments 
within SDA to be for no more than 10 dwellings;

 Policy STMNDP 3.6 – reduce restrictive phasing of development in 
the SDAs by linking phasing to 5 year blocks of time and provision 
of critical infrastructure provision (e.g. 2021 and EA satisfaction 
regarding potential adverse impact on water quality in the Camel 
Estuary);

 Policy STMNDP 3.9 – text changes to remove references to 
‘selection criteria’ in local connection criteria proposed;

 Policy STMNDP 3.11 – policy relating to Parish holding a housing 
needs register is not policy and should be removed;
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 Policy STMNDP 3.12 – changes to qualifying criteria for local 
connection relating to ‘selection criteria’ not policy and removed 
from policy;

 Policies STMNDP 4.5, 5.2 and 5.3 – proposed replacement of ‘an 
overbearing  influence ’ with a significant adverse impact’; 

 Policy STMNDP 6.3 – replace policy that opposes industrial scale 
turbines and solar farms with criteria based permissive policy.  

The fact check document was discussed with the Steering Group of the 
NDP to ascertain their views on whether the modifications proposed by 
the Examiner would be agreeable to the group. Their comments are 
covered in section 3 of this report.  

Based on the draft document; the Examiner’s overall recommendation is 
that the Neighbourhood Plan, as amended following the 
recommendations, be submitted to a referendum and that the referendum 
area should be the same as, and not extend beyond, the NDP area.

The Neighbourhood Planning (General) Regulations 2012 (as amended) 
requires in Regulation 18 for the local planning authority to outline what 
action to take in response to the recommendations of an Examiner made 
in a report under paragraph 10 of Schedule 4A to the 1990 Act (as applied 
by Section 38A of the 2004 Act) in relation to a Neighbourhood Plan. The 
Regulations provide that where the Council disagrees with the Examiner’s 
report to re-consult and this provision is engaged in this instance.

Having considered each of the recommendations made  in the Examiner’s 
report and the reasons for them, the Council, with the consent of St 
Minver Highlands and St Minver Lowlands Parish Council, has decided to 
accept the majority of modifications to the draft Plan. However, there is 
fundamental disagreement with modifications relating to the proposed 
release of housing allocation sites in the Examiner’s recommendations. For 
this reason alternative modifications are proposed with headings in bold 
print. Table 1 in Appendix 3 and Table 2 in Appendix 4 outline the 
alterations made to the draft Plan under paragraph 12(6) of Schedule 4B 
to the 1990 Act (as applied by Section 38A of 2004 Act) in response to 
each of the Examiner’s recommendations and the justification for this. 
Both tables 1 and 2 also include some further modifications agreed by 
the Council with the consent of the Parish Councils.

3. Outcomes/outputs 

The next stage of the Regulations requires the Council to:

 Decide what action to take in response to the recommendations of 
the Examiner; 

 Publish the decision and their reasons for it; and
 Publish the Examiner’s report.
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This report is the Council’s decision on how to incorporate the Examiner’s 
recommendations. The power to decide whether the Examiner’s 
amendments are incorporated or not, lies with the Local Planning 
Authority. However the Examiner’s report has been discussed in detail 
with the NDP Steering Group and the proposed amendments to the plan in 
response to the Examiner’s report have been developed with the Group’s 
involvement. 

In line with the Examiner’s recommendations the Steering Group has 
indicated that it would be content to  accept  changes proposed by the 
Examiner with the exception of the following changes, which are discussed 
in more detail below. 

Significant changes to the intention of Policy STMNDP 3.6 have been 
proposed by the Examiner in order to reduce what he terms as ‘restrictive 
phasing of development’ in the SDAs in blocks of certain numbers of 
dwellings (ranging between 15 – 25 dwellings every 2 or 3 years over the 
plan period) by linking phasing to certain parcels of land in 5 year blocks 
of time dependant on the provision of critical infrastructure provision 
determined by Environment Agency satisfaction regarding potential 
adverse impact on water quality in the Camel Estuary. Whilst this this is 
considered by officers a reasonable phasing proposal, it is not required to 
ensure that the plan delivers the amount of housing that it is proposing 
(150 dwellings over the plan period – reduced to 90 when current 
commitments and completions are taken into account) as this could be 
delivered by land previously set out as ‘phase 1’. The Examiner is 
considered to have misinterpreted the Group’s approach to the release of 
land for housing over the plan period. Officers are content that need can 
be met without the release of additional land within the plan period as 
recommended by the Examiner. 

The original proposal was to indicate a far larger quantum of land for 
housing than was actually required to meet the Plan’s proposed 150 
dwellings with the plan period of 2010-30 (of which 90 remain to be 
permitted at April 2015). The Group had therefore split the land into 
smaller parcels that would represent both a proposed release of land 
within the plan period (comprising of SDA A phase 1, SDA B phase 1, SDA 
C Phase 1). The remainder of phases (SDA A, SDA B and SDA C 
subsequent phases) were proposed as a ‘direction of growth’ for future 
NDPS following the end of the plan period  and not proposed to be 
released within the plan period unless triggered by the need for the review 
(and consequent re-examination) of the Plan. 

The Examiner has instead proposed an amendment that would release all 
of these phases within the plan period and the Examiner has been 
contacted to ask whether this was in fact his intention or a 
misunderstanding of the Plan approach. This release of land was not the 
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intention of the NDP as the additional land is not required to meet need 
within the plan period. As the Examiner recommends that the phases are 
all released within the plan period, the Group has indicated that unless the 
plan is modified to resolve this issue, it would consider withdrawing and 
revising the Plan before a re-examination on the matter of housing land.  

Alternative modifications to policy and supporting text wording are 
therefore recommended in Appendix 3 relating to the deletion of policy 
STMNDP 3.6 (phasing of new dwellings) and supporting text of the 2nd and 
3rd Paragraphs of 5.2 and text on page 28 of the Plan as well as labelling 
of the phases on maps 3, 5 and 6 to rename “subsequent phases” as 
“indicative direction of future growth” to clarify that these phases are not 
allocated for development within the plan period. As this is the case, the 
modifications to the phasing proposals in STMNDP 3.6 advanced by Mr 
Jones are unnecessary and therefore the policy may be deleted in its 
entirety. 

In addition to the changes to the maps, described above and in Appendix 
3, land owned by a Mr Hore was subject to an objection by the landowner 
stating that he did not wish his land to be included in the land entitled 
“Indicative direction of future growth” as it was unavailable for 
development. Whilst the land is not proposed for development within the 
plan period and is therefore not formally allocated by the Plan, it would be 
simpler to remove as the land would not be available for development in 
the plan period and as such would not have complete regard to the 
provisions of the NPPF that land to be allocated should be suitable, 
available and deliverable. This is recommended as a further modification 
to current maps 3 and 6 as described in Appendix 3.  

Other small additional modifications have been proposed by the Group 
and Officers to pick up additional changes necessitated by the Examiner’s 
modifications and to reflect changes since the examination. These are 
shown on Tables 1 and 2 in Appendices 3 and 4 and reasons provided 
for those modifications alongside them. 

Modifications necessitated by the adoption of the Cornwall Local 
Plan: 

Since the receipt of the Examiner’s report, the Cornwall Local Plan has 
completed Examination and been found sound, subject to modifications 
recommended by the Inspector. The Plan was adopted by Council on  22nd  
November 2016. Therefore, whilst the Examiner for the Neighbourhood 
Plan undertook his conformity check (required by the Basic Conditions for 
NDPs) with the North Cornwall Local Plan, this has now been replaced by 
the Cornwall Local Plan and the NDP  has been assessed to determine 
whether it would be in conflict with the policies of the Cornwall Local  Plan. 
The only change considered relevant is that to affordable housing 
thresholds, both nationally and by the Local Plan. The North Cornwall Plan 
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did not specify a fixed threshold or amount of affordable housing to be 
provided, whereas the Cornwall Local Plan does. 

The Examiner retained a requirement for ‘moderately priced residences’ in 
the plan at Policy STMNDP 3.5. Officers from Planning Strategy and 
Affordable Housing are not opposed in principle to this proposal to require 
a proportion of 3 to 4 bedroom houses at no more than £350,000, but 
raise concern that it appears to be intended to replace an element of  
affordable housing required by the adopted Local Plan ( at least 50% of all 
houses provided on sites of 5 dwellings or more and more than 50% on 
Rural Exception Sites by reducing the affordable component to at least 
15% of new dwellings and allowing the moderately priced residence 
requirement to form the remainder of the requirement. Whilst the 
Examiner has qualified this on the basis that he is not entitled to consider 
the emerging Local Plan policy under the Basic Conditions, it is not 
considered that the approach would have appropriate regard for the 
National Planning Policy Framework (NPPF) definition of affordable housing 
unless it is clarified in the Plan that ‘moderately priced residences’ are not 
intended to form part of the affordable housing provision. At present, 
even though the Group has confirmed this, the policy does not require 
more than 15% of the affordable housing provided to be affordable, 
implying the remainder could be made up by this market housing product. 
It is contended that this policy as written is contrary to the Cornwall Local 
Plan. The policy is recommended for amendment in Appendix 4 of this 
report to resolve this issue.   

Permanent (Principal) Residence: 

The Examiner has recommended the retention of the Permanent 
Residence policy (STMNDP 3.2) contained in the Plan on the basis that he 
considers that it is justified by the evidence used by the Plan and that it 
would be compatible with and not in conflict with the European 
Convention on Human Rights as incorporated into the Human Rights Act 
1998.  The Examiner’s reasoning for this judgment is set out in greater 
detail in his report, (paragraphs 34 – 36), which is attached as Appendix 
1 and in the options section that follows below.  

4. Options available and consideration of risk 

The proposed modifications to the Plan have addressed issues raised by 
the Examiner relating to the fit with the Basic Conditions. This also 
addressed representations considered by the Examiner. Additional 
modifications and alternative modifications to those recommended by the 
Examiner have been made to ensure that the Plan better reflects the 
intention of the Plan as it was originally presented to the community. 

Whilst the Examiner was technically correct to state that the Plan cannot 
allocate phases to be developed outside of the plan period, the changing 
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of STMNDP 3.6 to allow all land to be delivered within the plan period is 
clearly contrary to the intention of the Plan, which had been supported at 
consultation. The proposed alternative modifications resolve this tension 
by changing the description of “subsequent phases” to reflect the intention 
that they are more properly and accurately expressed as “indicative 
direction of future growth”. 

The additional modifications relate to text that is no longer correct due to 
changes as a result of modifications made by the Examiner (and 
unnoticed) or to ensure that the Plan is in conformity with the Cornwall 
Local Plan, which was not in place at the time of Examination, but will be 
when the NDP is subject to referendum and adoption. 

Modification of a plan, contrary to recommendations of the Examiner is 
rare and is not a decision to be taken lightly, however it is considered that 
the modifications proposed by the Examiner in relation to phasing of 
housing land directly contradicts the intention of the Plan and modifies it 
beyond the understanding of the Plan when it was consulted upon before 
and after submission to Cornwall Council. The consequence of the 
modifications would be to change the Plan radically and against the wishes 
of the Steering Group and community. The alternative modifications 
proposed in Appendix 3 (and in Appendix 4) have been made in 
consultation with the NDP Steering Group. It is considered that the 
amendments proposed would still enable the NDP to meet the Basic 
Conditions under which it was examined. 

Alternative modifications may be made where necessary and they must be 
subject to six weeks’ consultation before a decision can be made to 
subject the Plan to referendum. This will allow the matters subject to 
alternative modification to be tested and any concerns about the 
modification to be expressed before a decision is taken. If these 
modifications are not advanced, it is likely that the Group would consider 
withdrawing the Plan. 
 
The Permanent (Principal) Residence Policy has not been modified and the 
Examiner considered whether it, or any other part of the Plan would be 
contrary to the European Convention on Human Rights and or cause any 
Convention right to be breached. He concluded that English planning law 
allows for personal circumstances to be borne in mind and is subject to 
the Human Rights Act 1998 which incorporates the Convention. 

The matter of a Principal Residence Occupancy condition was the subject 
of Legal Challenge at the time of the Examination of the St Minver NDP.  
The Examiner for the St Minver NDP rejected the argument that 
restrictions on occupancy to prevent second home use are contrary to 
human rights for the following reasons:
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(1) Restrictions on occupancy are well-established in town and country 
planning, particularly in the cases of agricultural and forestry workers, 
Gypsies, Travellers and Travelling Showpersons, and “Granny flats”; and
(2) In Gillow v United Kingdom10 the European Court of Human Rights, 
established that in principle under the European Convention on Human 
Rights preferential treatment in housing for persons with strong local 
attachments can be human-rights compliant.

Gillow (which related to Guernsey’s restrictive housing law) provides a 
warning that special circumstances may mean that rules that 
disadvantage people who are not local must not be applied blindly. 
However English town and country planning law and practice allow for 
personal circumstances to be borne in mind and are subject to the Human 
Rights Act 1998. A general policy based on good reasons that favours 
local people would still retain the flexibility under English planning law to 
allow for personal circumstances and thus provide compatibility with 
Convention rights.

He considered whether anything in the Draft NDP would cause a breach of 
any Convention right. In particular he considered the Convention’s Articles 
6(1), 8 and 14 and its First Protocol Article 1. He concludes that nothing in 
his examination of the Draft NDP indicates any breach of a Convention 
right. “

This position has since been endorsed by the High Court borne out by the 
Judgment in the case of the Queen on the application of RLT Built 
Environment Limited v Cornwall Council and St Ives Town Council (Case 
No: CO/2241/2016 [2016] EWHC 2817 Admin of 10 November 2016 
which relates to a similar policy in the St Ives Area NDP. 

Cornwall Council has a duty to support communities who are preparing 
neighbourhood plans. The Regulations detail the Council’s responsibilities. 
Failure to take the Plan forward to referendum would risk customer 
dissatisfaction and would be a failure of the Council’s duty.

5.  Proposed Way Forward 

If the issues raised in section 3 can be adequately resolved, it is 
recommended that the Plan proposal decision and Examiner’s report 
should be published and the NDP should progress to referendum. 

6. Implications 

Implications Relevant 
to 
proposals 
Y/N 

Details and proposed measures to address 

Legal/Governance Y Relevant legislation: 
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Town and Country Planning Act 1990 (as amended)
Planning and Compulsory Purchase Act 2004
Localism Act 2011 Neighbourhood Planning 
(General) Regulations 2012 (as amended).

It is the decision of the Council whether to accept 
the Examiner’s recommendation and proceed to 
Referendum. As the modifications (subject to 
amendment) and additional modifications are 
acceptable to the Council and the NDP Steering 
Group the Council is in a position to proceed to 
Referendum once any representations as a result of 
a further 6 week consultation are considered.

Financial N There are costs associated with the referendum. 
The estimated costs for the St Minver referendum 
are £1,000. 

Financial support from Central Government has 
been reviewed and updated for the financial year 
2016/17. LPAs are able to claim, from Central 
Government, a grant of £20,000 once a date is set 
for a referendum following a successful 
examination. The monies collected previously for St 
Minver and the post examination payment will be 
used to fund the associated costs. 

The value of the grant is fixed, irrelevant of the 
actual examination and referendum costs, so for 
smaller neighbourhood plans the grant is usually in 
excess of the costs incurred. This is retained by the 
Service to cover the cost of the larger towns, 
where the costs are higher. The current budget is 
sufficient to accommodate St Minver’s costs. 

During the financial year, if the accumulated costs 
for the neighbourhood plans exceed the grants 
received, then the Planning and Sustainable 
Development Service will have to identify funding 
from elsewhere within their approved budget to 
fund any deficit.

Risk Y Failure to take the Plan forward to referendum 
would risk customer dissatisfaction and would be a 
failure of the Council’s duty to support 
neighbourhood plans. 
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Comprehensive Impact Assessment Implications

Equality and 
Diversity

Y The Plan covers the St Minver Highlands and 
Lowlands Parish areas and its aim is to meet the 
needs of all the community. 

With regard to the Council’s Public Sector Equality 
Duty the Council has assessed the groups with 
protected characteristics, i.e. age, disability, 
gender reassignment, pregnancy and maternity, 
religion or belief, sex and sexual orientation and 
there is no evidence that any of the above would 
be discriminated against. With regard to race, there 
are policies which seek to ensure more housing is 
occupied by local residents. In general local 
residents are seen as more likely to fall within the 
status of ‘Cornish’. The Cornish are protected as a 
national minority under the Council of Europe’s 
Framework Convention for the Protection of 
National Minorities which was ratified by the 
Government in 1998.    

The Plan has to contribute to sustainable 
development and be compliant with the European 
Convention on Human Rights as encompassed in 
the Human Rights Act 1998. This matter has been 
considered by the Examiner and he has considered 
this Basic Condition and concludes that the NDP 
does not breach and is otherwise compatible with 
EU obligations and human rights requirements.
This is a view supported by the Council. The 
position has also been endorsed by the High Court 
borne out by the Judgment in the case of the 
Queen on the application of RLT Built Environment 
Limited v. Cornwall Council and St Ives Town 
Council (case No: CO/2241/2016 [2016] EWHC 
2817 Admin of 10 November 2016 which relates to 
a similar policy in the St Ives Area NDP. 

Safeguarding N No Implications

Information 
Management

Y No Implications

Community 
Safety, Crime 

Y The Plan requires that new developments are safe 
in terms of location, access and supervision.
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and Disorder

Health, Safety 
and Wellbeing

Y The Plan has to contribute to sustainable 
development. The Plan should have a generally 
positive effect on health, safety and wellbeing 
through its objectives and policies. In providing for 
a resilient economy and providing housing to meet 
need, the Plan also contributes to general well-
being.

Other 
implications

N The Plan currently includes a provision for 
‘moderately priced residences’ designed to provide 
a more affordable market housing product in 
addition to the affordable housing required to meet 
local needs (determined by the Cornwall Local Plan, 
2016). To ensure that this does not impact on the 
provision of adequate proportions of affordable 
housing, the recommendation to Council is that the 
policy is adjusted to ensure that at least 50% of 
new housing is affordable to meet local housing 
needs. 

Supporting Information

Appendices: 
Appendix 1 Examiner’s report for St Minver NDP: 
 
Appendix 2 Copy of St Minver NDP with amendments following examination

Appendix 3 Schedule of Modification Recommendations

Appendix 4 Schedule of additional Modification Recommendations

Background Papers:

None

All reports:

Final report sign offs This report has been 
cleared by OR not 
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Legal 
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Elizabeth Dunstan 24.11.2016

Finance
Required for all reports 

Leah Thomas 23.11.2016

Equality and Diversity
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