
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

ACTION REQUIRED  
 

Reference:   
 

CCN015/17/18 

Complainant: 
 

Councillor David Hodge, Councillor John Brooks and 
Councillor Richard Dale 
 

Subject Member: 
 
 

Councillor Richard Hart, Tintagel Parish Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate and Information 
Governance Manager 

Date of Assessment: 
 

21 November 2017 

 
Complaint 
 
On 21 November 2017 the Monitoring Officer considered a complaint from Councillor 
Hodge, Councillor Brooks and Councillor Dale concerning the alleged conduct of 
Councillor Richard Hart of Tintagel Parish Council.  A general summary of the 
complaint is set out below: 
 

• The Complainants have alleged that due to his dealings relating to Trebarwith 
Toilets (the ‘Toilets’) and at meetings when he undermined the Chair and 
disrupted meetings of the Council the Subject Member has breached the Code 
of Conduct for Tintagel Parish Council. 
 

 
Decision and Sanction 
 
For the reasons set out in this report the Subject Member has breached the Code of 
Conduct for Tintagel Parish Council. 
 
In order to remedy this breach it is recommended to Tintagel Parish Council that the 
Council do not allow the Subject Member to be involved with the Toilets in any form or 
to represent them in any way with regards to the Toilets and that at any meeting that 
the Toilets are discussed the Subject Member is requested to declare an interest with 
regards to the Toilets and leave the chamber when the matter is discussed.   



 
Also, to help Subject Member better understand when an interest should be declared, 
it is recommended he undertakes Code of Conduct training within 6 months of the 
date of this Notice.   
 
 
Breaches of the Code Found  
 
3.5 - If you are present at a meeting and you are aware that you have a non-
registerable interest or a disclosable pecuniary interest in any matter being considered 
or to be considered at the meeting you must disclose that interest to the meeting if 
that interest is not already entered in the register and, unless you have the benefit of 
a current and relevant dispensation in relation to that matter, you must: 
 
(i) not participate, or participate further, in any discussions of the matter at the 
meeting; 
 
(ii) not participate in any vote, or further vote, taken on the matter at the meeting; 
and 
 
(iii) remove yourself from the meeting while any discussion or vote takes place on 
the matter, to the extent that you are required to absent yourself in accordance with 
the Council’s standing orders or other relevant procedural rules. 
 
 
2.11 - You must not use or attempt to use your position as a member of the Council 
improperly to confer on or to secure for yourself or any other person an advantage or 
disadvantage 
 
2.5 - You must not conduct yourself in a manner which is contrary to the Council’s 
duty to promote and maintain high standards of conduct by Members 
 
 
Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint; 
• A response from the Subject Member;  
• The minutes of the meetings of 7 June 2017 and 13 September 2017; and  
• The views of the Independent Person assigned to this matter. 

 
The Complainants have alleged the following; 
 
The Complainants have alleged that at a series of meetings and by his conduct outside 
meetings the Subject Member has breached the Code of Conduct for Tintagel Parish 
Council. 
 
The Subject Member has responded to the complaint setting out that he strongly 
refutes the allegations made.  In a later submission regarding his attendance at 
meetings when the Toilets were discussed the Subject Member has set out that as he 
did not make personal gain from the situation, either financially or professionally, he 
did not have a conflict of interest.   
 



With regards to the matter of the Toilets and how the Subject Member was dealing 
with them; 
 
The papers submitted as part of the complaint set out that the Subject Member 
decided to form a consortium of local residents and businesses to run the Toilets.  
 
This is supported by the papers presented by the Subject Member which include a 
notice that states the Subject Member was the main point of contact for the Toilets 
Community Consortium and there are further documents that reference this.  Also 
included are comments from several people which state that the Subject Member 
attended meetings with them as a member of the public and not a Parish Councillor.  
There is also an email from the Subject Member in which he raises the issue of the 
Toilets at length and it is clear in this that the Subject Member was representing the 
consortium as a parishioner and not as a Councillor. 
 
As a result of this I am satisfied that the Subject Member was dealing with the Toilets 
as a member of the public and he was entitled to talk to the press about the Toilets as 
a member of the public, the fact the press may have referred to the Subject Member 
as a Councillor in an article they published does not mean he was acting in his official 
capacity when discussing the Toilets.  
 
In considering the above whilst it is clear the Subject Member was acting in his private 
capacity when dealing with the toilets it should be considered if this has created an 
interested that should be declared under the Code of Conduct when this was 
considered by the Council.   
 
Two types of interest can arise; one is when a member has a Disclosable Pecuniary 
Interest in a matter and is found at Part 5A of the Code and the other is termed a 
Non-Registerable Interest and can be found at Part 5B of the Code. 
 
For a Disclosable Pecuniary Interest to arise the matter under discussion has to affect 
one of the interests listed on the Subject Members register of interests form.  Having 
considered this I am satisfied that a Disclosable Pecuniary Interest does not arise.    
 
A Non-Registerable Interest is defined in the Code as follows; 
 
You have a non-registerable interest where a decision in relation to a matter being 
determined or to be determined: 
 
(i) might reasonably be regarded as affecting the financial position or well being of 
you; a member of your family or any person with whom you have a close association; 
or any body or group which you are a member of more than it might affect the 
majority of council tax payers, rate payers or inhabitants in your electoral division or 
area; and 
 
(ii) the interest is such that a reasonable person with knowledge of all the relevant 
facts would consider your interest so significant that it is likely to prejudice your 
judgement of the public interest 
 
The Subject Member, from the papers provided, is one of the main drivers, or the 
main driver for the formation of the Toilets consortium.  From the papers he clearly 
has held meetings with Cornwall Council and by his own admission he has invested his 
own time in this. The Subject Member is of course free to do this however, this 



involvement is also something that would have in part affected his financial position 
and his well being.   
 
For the purposes of the Code I do not consider that the financial position would be 
something that would be so significant it would prejudice the Subject Member 
judgement and therefore this is not considered further. 
 
As set out above the submissions made by the Subject Member also indicate that he 
has also spent a fair proportion of his time in this and therefore were the venture of 
the consortium to fail it could be considered that the Subject Members reputation and 
therefore his individual well being would be affected by this failure.   
 
The minutes of the meeting of the Council on Wednesday 7 June 2017 show the 
Subject Member as attending the meeting as a Councillor.  Whilst there have been 
several different versions of the minutes for 7 June 2017 provided they are all 
consistent with regards to the attendance of the Subject Member.  The minutes also 
show that no interests were declared at the start of the meeting.   
 
Also the minutes of the meeting held on 13 September 2017 show that the matter of 
the Toilets was discussed, and whilst the Subject Member did declare an interest, this 
was in a planning application and not with regards to the Toilets. 
 
The purpose of the Code of Conduct is to prevent a Councillor from having undue 
influence in any area that they may be personally involved with, if this approach is not 
open to a member of the public.  This also prevents allegations of predetermination 
and bias (which fall outside of the Code) being made as it helps ensure they are not in 
the chamber when decisions are made. 
 
If a member has an interest in any matter then they are required to act in accordance 
with paragraph 3.5 which set out; 
 
3.5 If you are present at a meeting and you are aware that you have a non-
registerable interest or a disclosable pecuniary interest in any matter being considered 
or to be considered at the meeting you must disclose that interest to the meeting if 
that interest is not already entered in the register and, unless you have the benefit of 
a current and relevant dispensation in relation to that matter, you must: 
 
(i) not participate, or participate further, in any discussions of the matter at the 
meeting; 
 
(ii) not participate in any vote, or further vote, taken on the matter at the meeting; 
and 
 
(iii) remove yourself from the meeting while any discussion or vote takes place on 
the matter, to the extent that you are required to absent yourself in accordance with 
the Council’s standing orders or other relevant procedural rules. 
 
Of the two meetings looked at the Subject Member did not declare an interest in the 
Toilets this is despite the fact that he was the main point of contact for the consortium 
that were proposing to take over the Toilets and had invested a large amount of his 
own time in this matter, which the Subject Member has stated was unpaid. 
 
As a result of having a Non-Registerable Interest in the Toilets and not declaring it as 
is required by paragraph 3.5 of the Code of Conduct and then not acting as is required 



by paragraph 3.5 I consider that the Subject member has breached the Code of 
Conduct for Tintagel Parish Council.   
 
2.1 You must treat others with respect 
 
For a breach of this part of the Code to be found it has to be shown that a member 
has been personally disrespectful.  However, the Code does allow a member to be 
critical of people but this must not be done in such a way that it can be considered to 
be disrespectful. 
 
When considering if there has been a breach of this, or any part of the Code the 
matter is assessed on the balance of probabilities; is it more likely than not that a 
reasonable person would be of the opinion that the conduct of the Subject Member 
was such that it was a breach of the Code after viewing all of the facts objectively. 
 
After adopting this approach I do not consider that the Subject Member has acted in a 
manner that was disrespectful.  The Complainant may not like the approach adopted 
by the Subject Member but this does not mean it was a breach of the Code.  
Therefore I find no breach of paragraph 2.1 of the Code of Conduct. 
 
2.11 - You must not use or attempt to use your position as a member of the Council 
improperly to confer on or to secure for yourself or any other person an advantage or 
disadvantage 
 
For this part of the Code to be breached a reasonable person in possession of all the 
facts would need to be satisfied that the Subject Member could, objectively, be 
regarded has having caused an advantage to himself by not declaring an interest.   
 
The purpose of this part of the Code is to prevent people from being able to influence 
Council matters in a way a member of the public would be unable to.  This is often, 
though not always, linked to a failure to declare an interest.   
 
In this case the Subject Member was personally involved with the Toilets and 
therefore had an interest in seeming them open and he should have ensured that he 
was not involved with any decision made by the Council.  A member of the public, 
equally as invested in the Toilets, would not have been in the same position.  
 
As a result by not declaring an interest when the matter of the Toilets was discussed 
and not acting in accordance with the Code due to this interest I consider that the 
Subject Member has caused himself an advantage and therefore has breached 
paragraph 2.11 of the Code of Conduct.   
 
Para 2.5 - You must not conduct yourself in a manner which is contrary to the 
Council’s duty to promote and maintain high standards of conduct by Members 
 
For the reasons set out above I consider the Subject Member to have failed to adhere 
to the general principles of public life underpinning the Code. As a consequence of 
that and having found a breach of paragraphs 3.5 and 2.11 of the Code it follows that 
the Subject Member has conducted himself in a manner contrary to the Council’s 
statutory duty to promote and maintain high standards of conduct by members and 
the Subject Member has therefore breached paragraph 2.5 of the Code of Conduct.  
 
I do not consider on the basis of any information provided as part of this complaint 
that further breaches of the code have arisen. 



 
Actions to remedy the breach 
 
I have noted that, in seeking to re-open the Toilets the Subject Member was acting in 
the best interest of the local community and this was something he was prepared to 
invest his personal time in to achieve.  This is commendable and is something that 
clearly has a large amount of local support. 
 
I do however have to balance this against the requirements of the Code which are 
necessary, in part, to help prevent any challenge against a decision made by the 
Council regarding the Toilets.  Noting the personal time the Subject Member has 
invested in this matter it is considered that he would be keen to avoid any challenge.   
 
As a result of this it is recommended to Tintagel Parish Council that in order to 
remedy this breach that the Council do not allow the Subject Member to be involved 
with the Toilets in any form or to represent them in any way with regards to the 
Toilets and that at any meeting that the Toilets are discussed the Subject Member is 
requested to declare an interest with regards to the Toilets and leave the chamber 
when the matter is discussed.   
 
Also, to help the Subject Member better understand when an interest should be 
declared, it is recommended he undertakes Code of Conduct training within 6 months 
of the date of this Notice.   
 
 
What happens now? 
 
This decision notice is sent to the Complainant, the member against whom the 
allegation has been made and the Clerk to Tintagel Parish Council. 
 
 
Right of review 
 
At the written request of the Subject Member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the Subject Member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
 
Additional help 
 
If you have difficulty reading this notice we can make reasonable adjustments to 
assist you, in line with the requirements of the Equality Act 2010. 
 
We can also help if English is not your first language. 



 

 
 
SJR Mansell MBE 
Corporate and Information Governance Manager 
On behalf of the Monitoring Officer 
Date: 27 November 2017 


