
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

A BREACH OF THE CODE HAS BEEN FOUND  
 

ACTION REQUIRED 
 

Reference:   
 

CCN017/17/18 

Complainant: 
 

Councillor Robert Hendry 

Subject Member: 
 
 

Councillor Paul Holmes, Carn Brea Parish Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate & Information 
Governance Manager 

Date of Assessment: 
 

9 December 2017 

 
Complaint 
 
On 9 December 2017 the Monitoring Officer considered a complaint from Councillor 
Robert Hendry concerning the alleged conduct of Councillor Paul Holmes of Carn Brea 
Parish Council.  A general summary of the complaint is set out below: 
 
The Complainant has alleged that due to the way the Subject Member has dealt with 
the matter of trees at Pencoy’s Four Lanes the Subject Member has breached the 
Code of Conduct as; 
 

• He should have declared a personal pecuniary interest at the start of the 
meeting; 

• That by saying he was to replant the trees himself he was acting illegally and 
therefore in breach of the Code; and  

• He made damaging comments about other Councillors. 
 
 
Decision and Action 
 
For the reasons set out in this notice is it considered that the Subject Member has 
breached paragraph 2.1, 2.5 and 2.10 of the Code of Conduct. 
 



As a result it is considered that a suitable action to remedy this breach is that the 
Subject Member to attend further training on the Code of Conduct within 6 months of 
the Date of this Decision Notice.   
 
 
Breaches of the Code Found  
 
2.1 You must treat others with respect 
 
2.5 - You must not conduct yourself in a manner which is contrary to the Council’s 
duty to promote and maintain high standards of conduct by Members 
 
2.10 - You must not do anything that could reasonably be regarded as bringing your 
office or you authority into disrepute 
 
 
Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint; 
• A response from the Subject Member; and  
• The views of the Independent Person assigned to this matter. 

 
The Complainant has alleged that due to the way the Subject Member has dealt with 
the matter of trees at Pencoy’s Four Lanes the Subject Member has breached the 
Code of Conduct as; 
 
• He should have declared a personal pecuniary interest at the start of the 

meeting; 
• That by saying he was to replant the trees himself he was acting illegally and 

therefore in breach of the Code; and  
• He made damaging comments about other Councillors. 
 
 
The Subject Member has responded to the complaint by setting out that; 
 

• He has no personal financial interest in the trees as they are public property; 
• There is a long standing agreement that covers the replanting of the trees; and  
• He has the right to free speech and was acting as a private citizen in helping 

residents and he therefore cannot have breached the Code. 
 
Application of the Code of Conduct 
 
Whilst the Subject Member has set out that he was acting as a private citizen is 
dealing with the trees, this cannot be the case.   
 
At all meetings of the Council the Subject Member is clearly acting in his official 
capacity and after considering the submissions made by the Subject Member it is also 
the case that he was acting in his official capacity when he was dealing with the trees 
in 2017 he was acting on behalf of residents and therefore is bound by the Code. 
 
With regards to the age of some of the background elements to this complaint:  With 
certain exceptions the Code of Conduct does not look back at actions of members 



from over one year ago but, for the purposes of this assessment it is noted that the 
Subject Member had previously paid for the tress from his own pocket and that it is 
clear these were something he passed to the local community and were therefore not 
his personal property.  
 
The Code of Conduct sets out; 
 
3.5 If you are present at a meeting and you are aware that you have a non-
registerable interest or a disclosable pecuniary interest in any matter being considered 
or to be considered at the meeting you must disclose that interest to the meeting if 
that interest is not already entered in the register and, unless you have the benefit of 
a current and relevant dispensation in relation to that matter, you must: 
(i) not participate, or participate further, in any discussions of the matter at the 
meeting; 
(ii) not participate in any vote, or further vote, taken on the matter at the meeting; 
and 
(iii) remove yourself from the meeting while any discussion or vote takes place on 
the matter, to the extent that you are required to absent yourself in accordance with 
the Council’s standing orders or other relevant procedural rules. 
 
Therefore, by the operation of paragraph 3.5 there is a requirement under the Code 
for a member to act in accordance with paragraph 3.5 if they have a disclosable 
pecuniary interest or a non-registerable interest. 
 
For a disclosable pecuniary interest to arise the matter under discussion has to be 
something that is, or should be, on the members register of interests form.   
 
Having assessed the complaint as submitted I do not consider that the matter is such 
that this should have resulted in the declaration of a disclosable pecuniary interest or 
that this is something that should have been entered on the Subject Members register 
of interests.  The trees were not the Subject Members personal property and were not 
planted on his land.   
 
For a non-registerable interest to arise this has to be something that would affect the 
well being or financial position of the subject member or someone, or a body, with 
whom they are associated.   
 
Given that the trees were given to the community in 2014 and the fact that they were 
now lost would not affect the financial position of the member, though it is noted that 
at the end of the discussion he said he would then replace the trees himself, this was 
not the substance of the discussion.  The Subject Member was seeking, by way of a 
motion for the support of the Parish Council in replacing the trees, following concerns 
raised by residents that the trees had been cut down. 
 
The fact that the Subject Member had prior involvement in the trees does not create a 
current interest, were this to be the case and that every past matter a member was 
involved with created an interest, the operation of the code would become untenable, 
although were the Subject Member seeking personal recompense for the trees this 
would be different. 
 
As a result I do not consider that the Subject Member should have declared an 
interest when the matter of the trees was discussed by the Parish Council and the 
Subject Member has therefore not breached paragraph 3.5 of the Code of Conduct.     
 



2.1 You must treat others with respect 
 
For a breach of this part of the Code to be found it has to be shown that a member 
has been disrespectful, although the Code does allow a member to be critical of 
people, this must not be done in such a way that is personal. 
 
When considering if there has been a breach of this, or any part of the Code the 
matter is assessed on the balance of probabilities; is it more likely than not that a 
reasonable person would be of the opinion that the conduct of the Subject Member 
was such that it was a breach of the Code after viewing all of the facts objectively. 
 
I have noted the comments from both the Complainant and the Subject Member with 
regards to what was said in letters and the comments that have been made about 
those that did not support the proposals of the Subject Member.   
 
The Subject Member has stated he has a right to free speech and this is correct, and 
this is recognised in a political environment however, this is also something that is 
regulated by the Code of Conduct which is considered to be compatible with the right 
to free speech.  Therefore the Subject Members right to be critical of those who may 
oppose his views is supported but not if these comments become personal. 
 
I do note the points that the Subject Member was seeking to make but consider that 
he was making these in an overly robust way and therefore on the balance of 
probabilities has failed to treat others with respect and has breached paragraph 2.1 of 
the Code of Conduct. 
 
2.10 - You must not do anything that could reasonably be regarded as bringing your 
office or you authority into disrepute 
 
For this part of the Code to be breached a reasonable person in possession of all the 
facts would need to be satisfied that, taking an objective view, the Subject Members 
standing in the local community would be damaged by his actions.   
 
As well as considering the actions of the Subject Member with regards to the 
provisions of paragraph 2.1 of the Code of Conduct I have considered if the was the 
Subject Member has stated he intended to act over the planting of the trees was also 
a breach of the Code.  
 
Within his submission the Subject Member has provided details of the original tree 
planting scheme and why he considered he was correct in saying that he could 
undertake the planting. 
 
When speaking a member can express a genuinely held belief, even if it is incorrect, 
and not be in breach of the Code.   
 
This regime cannot investigate the previous tree planting schemes and what had been 
agreed at the time and how this may be interpreted now as it can only consider if the 
Subject Member was right to express the view that he could carry on and replant the 
trees.  As a result of the information provided it is clear the Subject Member has a 
genuine belief he can do this. 
 
With regards to the way in which the Subject Member opted to address his fellow 
councillors resulting in a breach of paragraph 2.1 of the Code.   
 



I have carefully considered the comments made in the overall context of the facts and 
if they could reasonably be regarded a disreputable and believe they can be.  The 
reasoning for this is that whilst a member of the public would support the Subject 
Member wish to speak up for the replanting of the trees they would not like to be 
addressed in the manner set out in the complaint. 
 
Therefore I consider that the Subject member has brought his officer but not his 
authority into disrepute and has breached of paragraph 2.10 of the Code of Conduct. 
 
Para 2.5 - You must not conduct yourself in a manner which is contrary to the 
Council’s duty to promote and maintain high standards of conduct by Members 
 
For the reasons set out above as I consider the Subject Member has failed to adhere 
to the general principles of public life underpinning the Code it follows that the Subject 
Member has also conducted himself in a manner contrary to the Council’s statutory 
duty to promote and maintain high standards of conduct by members and the Subject 
Member has therefore breached paragraph 2.5 of the Code of Conduct 
 
Actions to remedy the breach 
 
In considering this complaint I have noted the Complainants concern but have also set 
this against the facts supplied in mitigation by the Subject Member, in particular that 
there is a genuine belief there is a long standing right for the trees to be planted at 
Pencoys.   
 
However, I have concerns about the way the Subject Member has made comments 
about other members. 
 
As a result it is considered that a suitable action to remedy this breach is that the 
Subject Member to attend further training on the Code of Conduct within 6 months of 
the Date of this Decision Notice.   
 
 
What happens now? 
 
This decision notice is sent to the complainant, the member against whom the 
allegation has been made and the Clerk to Carn Brea Parish Council. 
 
 
 
Right of review 
 
At the written request of the Subject Member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the subject member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 



It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
 
Additional help 
 
If you have difficulty reading this notice we can make reasonable adjustments to 
assist you, in line with the requirements of the Equality Act 2010. 
 
We can also help if English is not your first language. 
 

 
 
SJR Mansell MBE 
Corporate and Information Governance Manager 
On behalf of the Monitoring Officer 
Date: 12 December 2017 


