
 
 
 
 
 
 

 
ASSESSMENT DECISION NOTICE 

 
A BREACH OF THE CODE HAS BEEN FOUND 

 
ACTION REQUIRED 

 
 
Reference: 
 

CCN033/17/18 

Complainant: 
 

Cllr Richard Hart 

Subject Member: 
 
 

Cllr David Hodge, Tintagel Parish Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate & Information 
Governance Manager 

Date of Assessment: 
 

12 February 2018 

 
Complaint 
 
On 12 February 2018 the Monitoring Officer considered a complaint from Cllr Richard 
Hart concerning the alleged conduct of Cllr David Hodge of Tintagel Parish Council.  A 
general summary of the complaint is set out below: 
 
The Complainant has alleged that at a meeting of the Tintagel Parish Council on 6 
December 2017 the Subject Member; 
 

• Tried to raise a confidential issue in the public forum without the consent from 
the other members present; and 
 

• Recorded a closed session of the meeting, without the consent of the 
Councillors present whilst he was out of the room, as he had an interest in the 
item being discussed. 
 

Potential breaches of the Code of Conduct identified by the Complainant are; 
 

• You must treat others with respect; 
 

• You must not conduct yourself in a manner which is contrary to the Council’s 
duty to promote and maintain high standards of conduct by Members;  
 



• You must not prevent or attempt to prevent another person from gaining 
access to information to which that person is entitled by law;  
 

• You must not do anything that could reasonably be regarded as bringing your 
office or you authority into disrepute; and 
 

• You must not use or attempt to use your position as a member of the Council 
improperly to confer on or to secure for yourself or any other person an 
advantage or disadvantage. 
 
 

 
Decision and Action 
 
That, for the reasons set out in this decision notice the Subject Member has breached 
paragraph 2.1, 2.5, 2.9, 2.10 and 2.11 of the Code of Conduct for Tintagel Parish 
Council. 
 
It is considered that suitable actions to remedy the breach are that the Subject 
Member should, within 28 days of the date of this decision notice; 
 
1.  Write a meaningful letter of apology to the Clerk for refusing to provide her with a 
copy of the recording; 
 
2.  Verbally apologise to the next meeting of the Council for his actions; and 
 
3.  Provide a copy of the recording to the Clerk and then destroy the part of it that 
relates to the closed session. 
 
If the Subject Member fails to act in accordance with these recommendations within 
28 days of the date of this notice Tintagel Parish Council should consider censuring 
the Subject Member.   
 
 
Breaches of the Code Found  
 

• 2.1 - You must treat others with respect; 
 

• 2.5 - You must not conduct yourself in a manner which is contrary to the 
Council’s duty to promote and maintain high standards of conduct by Members;  

 
• 2.9 - You must not prevent or attempt to prevent another person from gaining 

access to information to which that person is entitled by law;  
 

• 2.10 - You must not do anything that could reasonably be regarded as bringing 
your office or you authority into disrepute; and 

 
• 2.11 - You must not use or attempt to use your position as a member of the 

Council improperly to confer on or to secure for yourself or any other person an 
advantage or disadvantage. 

 
 
 
 



Reasons  
 
In assessing this complaint I have had regard to the following: 
 

• The complaint; 
• A response from the Subject Member; and  
• The views of the Independent Person assigned to this matter. 

 
The Complainant has alleged that at a meeting of the Town Council on 6 December 
2017 the Subject Member; 
 

• Tried to raise a confidential issue on the public form without the consent from 
the other members present; and 
 

• Recorded a closed session of the meeting, without the consent of the 
Councillors present whilst he was out of the room as he had an interest in the 
item being discussed. 

 
In addition to this the Complainant has set out that the Subject Member failed to 
supply the Clerk with a copy of the recording when requested, citing data protection 
concerns.   
 
The Subject Member has responded to the complaint by setting out that; 
 

• That as the Clerk did not say that recordings should cease when the meeting 
went into closed session he forgot to turn off his recorder; 

• He was unable to delete the part of the recording that related to the closed 
session due to the recorder being ‘tampered with’; and  

• He refused to share the recording with the Clerk due to the confidentially of 
councillors but he has shared the recording with one councillor because he can 
be ‘trusted’ with sensitive information.  

 
Application of the Code. 
 
I am satisfied that the Subject Member was acting in his official capacity at the time of 
the alleged conduct and was therefore bound by the Code of Conduct at that time. 
 
2.1  You must treat others with respect 
 
With regards to the actions of the Subject Member on 6 December 2017, the Subject 
Member has set out that he did not set out the treat his fellow Councillors with 
disrespect but he intended to challenge the issues raised in the closed session. 
 
Having reviewed the complaint paperwork as submitted I can find nothing that would 
indicate that the initial act of recording was anything other than an accident and in 
this and the subsequent actions of the Subject Member, I do not consider that these 
are disrespectful to his fellow councillors.   
 
However; I do not accept the Subject Members reasoning that he could not supply the 
recording to the Clerk as it would breach the confidentiality of councillors.  The Clerk 
is the Proper Officer of the Council and there is no valid reason, and this would include 
under data protection, why she should not have been supplied with the recording, or a 
copy, but that a copy was supplied to a councillor as the Subject Member  considers 
he can be trusted. 



 
I find the actions and the way he has dealt with the Clerk over this matter to be highly 
disrespectful, and fail to recognise the role the Clerk plays in the authority.  
Additionally, as the Clerks employer this does little to promote the relationship of trust 
and confidence that should exist between the employer and employee.   
 
As a result it is considered that by failing to supply the Clerk with a copy of the 
recording the Subject Member has breached paragraph 2.1 of the Code of Conduct for 
Tintagel Parish Council. 
 
Para 2.9 - You must not prevent or attempt to prevent another person from gaining 
access to information to which that person is entitled by law 
 
In considering the part of the complaint there are two aspects, the preventing other 
councillors from accessing the recording and preventing the Clerk from accessing the 
recording.  
 
As set out above, whilst it is questionable why the Subject Member would seek to 
prevent other members from accessing the recording, without them making a formal 
written request for it, there may be limited legal grounds for them to receive a copy.   
 
The Clerk however, was present at the meeting and as the Proper Officer to the 
Council is responsible for meetings being conducted in the correct manner.  In 
addition to this the Clerk, as the Proper Officer of the Council has the ability to access 
all data relating to the Council and this would be considered necessary for her to 
conduct her role as the Clerk and therefore the basis for ‘processing’ the data, that is 
supplying to the Clerk would be fair and lawful in accordance with the first principle of 
data protection. 
 
I do not accept the Subject Members reasoning for not supplying a copy of the 
recording, in particular given the fact he supplied this to another member when there 
was no legal basis for doing so. 
 
As a result I consider that by failing to supply a copy of the recording to the Clerk the 
Subject Member has breached paragraph 2.9 of the Code of Conduct for Tintagel 
Parish Council. 
 
2.10 - You must not do anything that could reasonably be regarded as bringing your 
office or you authority into disrepute 
 
In considering if this part of the Code has been breached it has to be considered, 
objectively, if the Subject Members standing in the community could reasonably be 
regarded as being disreputable. 
 
I have not doubt in terms of how the recording was made that this would not be 
considered to be disreputable.  Whilst I do consider that it was incorrect to place the 
onus for not switching off the recorder on the Clerk as the Subject Member should 
have known, or ought to have reasonably have known, he should switch off the 
recorder, the recorder was clearly visible when he left the room and errors can and do 
occur. 
 
However, the conduct of the Subject Member following the discovery of the recording 
is something that would give cause concern were this to be considered objectively. 



There are no grounds for refusing to provide a copy to the Clerk and the grounds for 
not doing so are disrespectful to the Clerk.   
 
Additionally, as is covered under paragraph 2.11 by retaining a copy of the recording 
and then seeking to use it, the Subject Member has gained an advantage of having 
full knowledge of what was said in the room when in fact he had an interest and 
should not have been party to these discussions.   
 
As a result I am satisfied that the actions of the Subject Member are such that a 
reasonable person would consider, objectively, that he has brought his office, but not 
his authority, into disrepute and has thereby breached paragraph 2.10 of the Code of 
Conduct for Tintagel Parish Council. 
 
2.11 - You must not use or attempt to use your position as a member of the Council 
improperly to confer on or to secure for yourself or any other person an advantage or 
disadvantage 
 
Whilst it has been accepted that the Subject Member leaving the recorder on in the 
room when he left was an accident, I have concerns about the actions of the Subject 
Member following this.   
 
The Code of Conduct requires a member to leave the room if they have an interest in 
order to ensure transparency in the way decisions are made and to prevent the 
member concerned from having greater access to the business of the Council than a 
member of the public would. 
 
By leaving the recorder on this gave the Subject Member an insight to the meeting 
that a member of the public would not have and, once the Subject Member discovered 
his error, he should have sought to delete the recording and this would have drawn 
the matter to a close.   
 
However, it is clear that he sought to recover the recording as at first it was thought 
to be deleted, then challenged the minutes of the meeting of 6 December 2017 then 
shared the recording with a fellow councillor and refused to supply this to the Clerk. 
 
As a result of this the Subject Member has gained an advantage he would not have 
had, were he to have left the meeting and not recorded it and has sought to cause a 
disadvantage to the Clerk by refusing to supply a copy of the recording.   
 
Therefore by acting as he did the Subject Member has breached paragraph 2.11 of the 
Code of Conduct for Tintagel Parish Council.  
 
Para 2.5 - You must not conduct yourself in a manner which is contrary to the 
Council’s duty to promote and maintain high standards of conduct by Members 
 
For the reasons set out above as I consider the Subject Member has failed to adhere 
to the general principles of public life underpinning the Code and has therefore 
conducted himself in a manner contrary to the Council’s statutory duty to promote 
and maintain high standards of conduct by members by breaching paragraphs 2.1, 
2.9, 2.10 and 2.11 of the Code of Conduct the Subject Member has therefore also 
breached paragraph 2.5 of the Code of Conduct for Tintagel Parish Council.  
 
I do not consider that with regards to the complaint as set out at the start of this 
notice there have been any other breaches of the Code of Conduct. 



 
Actions to remedy the breach 
 
After discovering that he had inadvertently recorded the meeting the actions of the 
Subject Member have given rise to several breaches of the Code and these could have 
been avoided if he had destroyed the recording, or had shared the recording with the 
Clerk and then destroyed it.   
 
As a result of the conduct of the Subject Member and the breaches found the Subject 
Member should; 
 
1.  Write a meaningful letter of apology to the Clerk for refusing to provide her with a 
copy of the recording; 
 
2.  Verbally apologise to the next meeting of the council for his actions; and 
 
3.  Provide a copy of the recording to the Clerk and then destroy the part of it that 
relates to the closed session. 
 
If the Subject Member fails to act in accordance with these recommendations within 
28 days of the date of this notice Tintagel Parish Council should consider censuring 
the Subject member.   
 
 
What happens now? 
 
This decision notice is sent to the Complainant, the member against whom the 
allegation has been made and the Clerk to Tintagel Parish Council. 
 
 
 
Right of review 
 
At the written request of the Subject Member, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  A 
different Officer to that involved in the original decision will undertake the review. 
 
We must receive a written request from the subject member to review this decision 
within 15 days from the date of this notice, explaining in detail on what grounds the 
decision should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  
 
It should be noted reviews will not be conducted by the same person who did the 
initial assessment.   
 
Additional help 
 
If you have difficulty reading this notice we can make reasonable adjustments to 
assist you, in line with the requirements of the Equality Act 2010. 
 
We can also help if English is not your first language. 
 



 

 
 
SJR Mansell MBE 
Corporate and Information Governance Manager 
On behalf of the Monitoring Officer 
Date: 12 February 2018 


