
 
 
 
 
 
 
 

ASSESSMENT DECISION NOTICE 
 

NO BREACH OF THE CODE 
 

 
Reference:   
 

CCN044/17 /18 

Complainant: 
 

Ms Zoe Baxter 

Subject Member: 
 
 

Cllr Brian Clemens, St. Just In Penwith Town 
Council 

Person conducting 
the Assessment: 
 

Simon Mansell, Corporate & Information 
Governance Manager  

Date of Assessment: 
 

15 March 2018  

 
Complaint 
 
On 15 March 2018 the Monitoring Officer considered a complaint from Ms Zoe Baxter 
concerning the alleged conduct of Cllr Brian Clemens of St. Just In Penwith Town 
Council.  A general summary of the complaint is set out below: 

 
The Complainant has alleged that the Subject Member has breached the Code of 
Conduct for the Council by failing to treat the complaint with respect when he raised 
the matter of an email she had sent during a meeting of the Council on 5 February 
2018. 

 
 
Decision 
 
For the reasons set out in this notice is it considered that the Subject Member has not 
breached the Code of Conduct for St Just Town Council and no further action needs to 
be taken. 
 
Reasons for the Decision 
 
In assessing this complaint I have had regard to the following: 
 

• The complaint; 
• A response from the Subject Member;  
• Letters of support for the Subject Member; and  
• The views of the Independent Person assigned to this matter. 



 
The Complainant has alleged that the Subject Member has breached the Code of 
Conduct for the Council by failing to treat the complaint with respect when he raised 
the matter of an email she had sent during a meeting of the Council on 5 February 
2018.   
 
In her complaint the Complainant has also set out other points relating to the conduct 
of the Subject Member, these have been considered as a relevant to the complaint. 
 
The Subject Member has supplied a response to this complaint and this is also 
considered where it is relevant to do so.   
 
I have noted the letters of support for the Subject Member that have been sent in and 
in particular those from other members of the council who were present at the 
meeting.  
 
Application of the Code of Conduct 
 
I am satisfied that for the purposes of this complaint that the Subject Member was 
acting in their official capacity at the time of the alleged conduct and was therefore 
bound by the Code of Conduct as adopted by St Just Town Council.  
 
The Code of Conduct sets out, at paragraph 2.1 that a Councillor must treat others 
with respect and at 2.3 that a Councillor must not bully another person.  
 
In assessing a complaint that relates to disrespect it has to be shown that a 
reasonable person in possession of all the facts would consider that the conduct of the 
Subject Member went beyond the ability of the member to be critical or to deal with a 
matter that was linked to Council business. 
 
In considering this the Code does allow what is termed ‘robust political debate’ it 
should be noted that case law sets out that politicians are subject to wider levels of 
acceptable criticism than members of the public and are required to have ‘thicker 
skins’ and be more tolerant than ordinary citizens – Patrick Heesom v The Public 
Service Ombudsman for Wales (2014). 
 
The background to the complaint is an email thread which includes emails from the 
Complainant that the Subject Member referred to at the meeting. It is noted that this 
thread was not private having being copied to other members of the Town Council, 
and because of the Subject Member has set out this was something he considered to 
be a Council matter.   
 
I do not consider that it was a breach of the Code for this matter to be raised when it 
was; the threads supplied were not something that could be considered as a private 
conversation, they relate to a matter that the Council is involved in and therefore 
linked to Council business and the subject is something that is of considerable local 
interest.  Adopting an open and transparent approach and seeking to verify the facts 
of the email would fall within the wider scope of debate and the Complainant had a 
right of reply at the meeting. 
 
Whilst the reading of the email is not a breach of the Code there is also the wider 
question as to whether the Subject Member should have spoken to the Complainant 
as he did when he was reading it out.   
 



In considering the facts supplied I am satisfied that, in reading all the submissions 
made as part of this complaint, the Subject Member was robust and forthright in the 
way he dealt with the matter, saying he demanded a full written apology and that he 
would not allow his position [as Mayor] to be shamed.   
 
 
Whether this was disrespectful is subjective; clearly the Subject Member felt strongly 
enough to make a complaint, whereas others consider that the Subject Member was 
acting in accordance with the Code.   
 
In reviewing the facts as they relate to the complaint and the case law, and taking an 
objective view of the matter I do not consider on the balance of probabilities that the 
Subject Member has breached the Code of Conduct. It should be noted that, were the 
Complainant a member of the public the view reached might be slightly different but 
the rules with regards to political debate do set a higher threshold and I do not 
consider it was passed on this occasion.   
 
As a result I do not consider that the Subject Member has breached paragraphs 2.1 or 
2.3 of the Code of Conduct for St Just Town Council.  
 
Paragraph 2.5 - You must not conduct yourself in a manner which is contrary to the 
Council’s duty to promote and maintain high standards of conduct by Members 
 
For the reasons set out above I do not consider the Subject Member has failed to 
adhere to the general principles of public life underpinning the Code and has therefore 
has not conducted himself in a manner contrary to the Council’s statutory duty to 
promote and maintain high standards of conduct.   
 
No other breaches of the Code of Conduct have been found in undertaking the 
assessment of this complaint.   
 
Actions to remedy the breach 
 
As no breach of the Code has been found no further action needs to be taken. 
  
 
What happens now? 
 
This decision notice is sent to the Complainant, the member against whom the 
allegation has been made and the Clerk to St. Just In Penwith Town Council. 
 
Right of review 
 
At the written request of the Complainant, the Monitoring Officer can review and is 
able to change a decision not to refer an allegation for investigation or other action.  
To ensure impartiality in the conduct of the review different officers to those involved 
in the original decision will undertake the review. 
 
We must receive a written request from the Complainant to review this decision within 
15 days from the date of this notice, explaining in detail on what grounds the decision 
should be reviewed. 
 
If we receive a request for a review, we will write to all the parties mentioned above, 
notifying them of the request to review the decision.  



 
Additional help 
 
If you have difficulty reading this notice we can make reasonable adjustments to 
assist you, in line with the requirements of the Equality Act 2010. 
 
We can also help if English is not your first language. 
 
 

 
Simon Mansell, Corporate and Information Governance Manager 
 
On behalf of the Monitoring Officer 
Date: 15 March 2018  


