
 
 
 
 
 
Reference Number: FOI-101004311722 
 
Response provided under: Freedom of Information Act 2000  
 
Request and Response:  
 
1. All information relating to the Council’s Performance 

Management procedures and outcomes further to the 
investigation of staff’s conduct in the organisation and in 
particular the manager’s conduct around our client’s case.  

 
Please find attached the Council’s Disciplinary and Capability Procedure 
which explains the Council’s Performance Management procedures for 
staff. 
 
Please note that the outcome of any investigations into staff conduct 
relating to Council employees has been withheld under Section 40 (2) 
(Personal Information) of the Act. We are withholding this information 
as release could potentially identify individuals, third parties or 
personal information relating to an individual. 
 
Section 40 (2) applies where disclosure of third party personal 
information would breach any of the Data Protection Act 2018 
principles.  
 
The Council has a legal requirement under the Data Protection Act 
2018 (“DPA”) to process personal data fairly and lawfully. The Council 
considers that releasing third party personal information would be 
unfair and as such a disclosure that would breach Principle One of the 
DPA.   



 
2. Assurances were given by Service Directors that this conduct 

would be investigated and we wish to know exactly what 
action has been taken against the staff involved and party to 
the conduct to which our client was subjected. 

 
Please note that the details of any action taken against staff have 
been withheld under Section 40 (2) (Personal Information) of the Act. 
We are withholding this information as release could potentially 
identify individuals, third parties or personal information relating to an 
individual. 
 
Section 40 (2) applies where disclosure of third party personal 
information would breach any of the Data Protection Act 2018 
principles.  
 
The Council has a legal requirement under the Data Protection Act 
2018 (“DPA”) to process personal data fairly and lawfully. The Council 
considers that releasing third party personal information would be 
unfair and as such a disclosure that would breach Principle One of the 
DPA.   

 
Information provided by:  Adult Social Care 
 
Date of response:   1st March 2019 
 



 

Date Produced: November 2011 
Last Updated: January 2014 

Chief Executive’s Directorate 
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Purpose and aim of the policy 

 

To ensure that where problems arise regarding an employee’s conduct 

and/or capability, the method for dealing with these concerns ensures that 

they are treated fairly, reasonably and consistently. The aim is to ensure 

that steps are taken to encourage and assist the employee to achieve the 

required standards of conduct and/or job performance wherever possible. 
 
The maintenance of satisfactory conduct and acceptable job performance by 

their employees is the responsibility of line managers at all levels. They will 
need to take appropriate and timely action to redress concerns as and when 

they arise. They may wish to be advised and supported by a representative 

of the Employee Relations Team. 
 

Where alleged failures to comply with these standards of conduct and/or job 

performance occur, the Council’s expectation is that employees will co- 

operate fully with management to address them. They may be supported by 

a Trade Union representative and/or they may seek advice on the procedure 

from the Employee Relations Team. 
 

Scope 
 

The procedure applies to all employees working under a contract of 

employment with the Council who have completed their probationary 

period, with the exception of the following categories of employees, for 

whom separate procedures apply: 

 

Chief Executive – 

Officers within the scope of the JNC for Chief Officers (i.e. Corporate 

Directors and Statutory Officers, i.e. the Monitoring Officer, the S 151 

Officer and the Head of Paid Service – please refer to the Officer 

Employment Procedure Rules within the Constitution)– 
Schools based staff 

Uniformed members of the Fire Service. 
 

Disciplinary or Capability issues relating to probationary employees will be 

dealt with in accordance with the probationary review policy. 

 
Whenever allegations or concerns are raised in connection with the 

behaviour of an employee or worker in contact with children, young people 

or vulnerable adults, the additional elements in Appendix 1 must be 

adhered. 

 
Where there are concerns about the conduct or capability of a Trade Union 

representative, early discussions will take place between a full time union 

officer and a member of the Employee Relations Team. 

 

Policy details 
 

Conduct and Capability 
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Issues of misconduct arise where an employee is alleged to have 

deliberately done something inappropriate or something that contravenes 

the Council’s Code of Conduct. Alternatively it may be alleged that the 

employee has the capability to reach the required standard of job 

performance, but deliberately fails to do so due to their own negligence. 

 
Issues of capability will be considered by management when it is felt that 
the employee is not reaching the required standard of job performance 

through a lack of skill, experience or qualifications rather than by doing so 

deliberately. 

 
If there is a perceived lack of capability by reason of ill health, the Council’s 

Attendance Management procedure should be followed. 

 
Informal Management Action 

 

Satisfactory maintenance of standards of either conduct or job performance 

should normally be addressed informally in the first instance. The right word 

at the right time can serve to correct inappropriate conduct and/or improve 

an employee’s performance. It will also potentially avoid the need for formal 

action under this procedure. 
 

The objective of the informal approach is to ensure that the employee 

understands where they are falling short of the required standards and that 
they are then encouraged to meet them. Informal management action may 

be undertaken verbally or it may be appropriate that a written note of the 

discussion is placed on the employee’s personal file to summarise what was 

said. The employee will receive a copy of any file note. 
 
It is not a requirement of this procedure that informal action must always 

be taken prior to invoking the formal procedure if the concerns about 
conduct or capability are deemed by management to be sufficiently serious. 

 
It will not be appropriate to have a Employee Relations Adviser or a Trade 

Union representative present at any discussions that take place under the 

informal stage of this procedure as these discussions are part of the normal 
line management relationship. 

 
Formal Action 

 

Where it is determined by management that an issue of conduct and/or 

capability merits discussion at a formal hearing, this will be convened at one 

of three stages according to the extent of any previous action and the 

seriousness of the concerns. The letter inviting the employee to the hearing 

will clearly state at which stage of the procedure the hearing is being 

convened. 
 
Stage One: First Written Warning 

Where matters dealt with at the informal stage continue to be of concern or 

where there are more serious concerns about the employee’s conduct 
and/or capability. 
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Stage Two: Final Written Warning 
Where matters dealt with by action at Stage One continue to be of concern 

or there are very serious concerns about the employee’s conduct or 

capability. 

 
Stage Three: Dismissal 

Where matters dealt with by action at Stage Two continue to be of concern 

or where there is an allegation of potential gross misconduct. 
 
Investigation and Investigatory Interviews 

 
Prior to inviting an employee to a formal hearing, an investigation into the 

allegation of misconduct or into the perceived lack of capability will be 

conducted by an appropriate manager. It may be necessary to interview 

the employee as part of the investigation to obtain their initial response to 

the allegation and to better understand the allegation. However, depending 

on the nature of the concerns it may not be necessary to hold a separate 

investigatory interview with the employee ahead of a hearing where to do 

so would merely result in covering the same ground. In this case it may be 

considered appropriate to proceed direct to a hearing. 

 
It may also be necessary for the investigating officer to interview any 

witnesses to clarify the allegations. If the investigating officer wishes to be 

accompanied by an member of the Employee Relations Team at an 

investigatory interview, then the employee will be offered the opportunity to 

be accompanied by a fellow employee or trade union representative. The 

employee will be given at least three working days notice of any 

investigatory interview, in writing, and the letter will contain an indication of 
the general nature of the allegations to be investigated. Investigatory 

interviews relating to potential fraud may be conducted by Internal Audit. 

 
The investigation process will not be unduly delayed by the unavailability of 

any of the parties and it may be necessary to proceed direct to a hearing if 
to do otherwise would result in an unacceptable delay. 

 

Management notes will be taken at the investigatory interview but these will 
neither be a verbatim or agreed record of the interview. These management 

notes will be made available to the employee. 
 

If the allegations are not disputed by the employee at the investigatory 

interview, they may choose to waive their right to a subsequent formal 
hearing and instead accept a formal warning at Stage One or Stage Two of 

the procedure. 
 

Suspension 
 

When it is considered necessary to suspend an employee from work due to 

the serious nature of the allegations made against them, this will be on full 
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pay and will be for as brief a period as is practicable. Suspension is 

considered a neutral action and is not a sanction in itself. It is to enable the 

investigation to take place without interference and to manage the risks 

associated with the allegations. 
 

If it is likely to last longer than had originally been envisaged, the 

suspension arrangements must be regularly reviewed and the employee 

updated on developments. The employee should also be notified of the 

name of a management representative, who is not involved in the 

investigation, that they can contact for support during their suspension. All 

suspensions must immediately be notified by management to the relevant 
Corporate Director and the Head of People and Organisational Development. 

 

The employee should be seen in person by their manager wherever possible 

to inform them of their suspension. There is no right to be accompanied at a 

suspension meeting by a fellow employee or trade union representative. 
 
As an alternative to suspension, management may decide that an employee 

may be temporarily transferred to a different role at a different location 

whilst the investigation continues. They may also be asked to temporarily 

work from home or be given paid leave of absence during the investigation. 
 

Associated Grievances 
 
Where an employee raises a grievance relating to the nature of any 

disciplinary investigation or potential action being taken against them, their 

grievance will be considered concurrently at the disciplinary hearing, rather 

than separately, at a grievance hearing, in order to avoid delay. 
 
Hearings 

 

In the event of an employee being invited to attend a formal hearing, 

he/she will have the right to be accompanied by a fellow employee or trade 

union representative. The employee will be given a minimum of one 

calendar week’s notice of the date of the hearing and the letter inviting  

them to the hearing will clearly set out the specific allegations that are to be 

considered. 

 
The letter will confirm the stage of the procedure at which the hearing is to 

be held. The employee will also be sent copies of any documents that are to 

be used at the hearing with the letter in order for them to have sufficient 
opportunity to prepare their response. Any papers that the employee wishes 

to refer to at the hearing must be submitted to management at least one 

working day ahead of the hearing. 

 
Both the employee and management will be able to call witnesses to attend 

the hearing. Each party will be responsible for contacting and arranging for 

the attendance of their witnesses. Neither party can insist that a witness 

attends the hearing in person, in which case their written submission only 

will be considered. 
 
If the employee is unwilling or unable to attend a hearing that has been 

arranged by management, an alternative date will be offered. Only one 
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postponement will be allowed and it may therefore be necessary to 

subsequently hold the hearing in the absence of the employee. The 

employee will be allowed to send a fellow employee or trade union 

representative to speak on their behalf or to put forward a written 

submission of their case if they are not able or are unwilling to attend a 

hearing. 
 
At Stage One hearings the line manager may both present the allegations to 

the employee and determine the outcome of the hearing. 
 

At Stage Two and Stage Three hearings, an investigating manager will 
present their evidence to a panel which will comprise of a manager who has 

not been directly involved in the case and Human Resources. The panel will 

then determine the outcome of the hearing. 
 

The employee will be informed of the outcome of the hearing, in writing, 
within one calendar week, unless it is agreed that a longer timescale is 

required. 

 
At any hearing, the decision to confirm the allegations will be based on the 

balance of probabilities should there be conflicting evidence presented by 

the employee and the investigating officer. 

 
The employee will be given a copy of any management notes taken at the 

hearing. These will not be a verbatim or agreed record and the employee is 

able to submit their own notes if they wish to do so. 
 

Warnings 
 
The outcome of the hearing, including reasons for arriving at the decision, 

will be confirmed to the employee, in writing, within one calendar week. 
Warnings will remain active for disciplinary and capability purposes as 

follows: 
 
Stage One: Written Warning:  Six Months 

Stage Two: Final Written Warning: Twelve Months 
 

During these periods, any further formal action relating to either conduct or 

capability matters will commence at one stage higher than the previous 

action was taken. 

 

After these periods, the warning will be disregarded for determining any 

future disciplinary or capability sanctions. However they will remain on the 

employee’s personal file as a permanent record of the events that took 

place. 

 

Action Plans and Review Periods 
 

Where a formal warning is issued for misconduct, the employee will be 

expected to adopt the required level of conduct with immediate effect. 
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Where a formal warning is issued for lack of capability, it will be the 

responsibility of the manager to devise an associated action plan which will 
set out the steps that the employee and management will jointly take to 

assist the employee to improve their job performance. 
 

The action plan may include a temporary change to the employee’s duties 

and responsibilities, any revised supervision arrangements and will specify 

any training activities that management may deem to be appropriate. A 

formal review period should be set, at the end of which, the parties will 
formally meet to review the progress of the employee and any improvement 

made. 
 
If the employee’s job performance does not improve to the required level, 

then it may become necessary to subsequently convene a hearing at a more 

advanced stage of the procedure to consider performance issues that have 

arisen during the review period. It may be necessary to ultimately dismiss 

the employee on grounds of lack of capability if the required level of 
performance is not achieved through the operation of this procedure. 

 
If the required performance standards have been met at the end of the 

review period, the employee will receive written confirmation that this is the 

case. 

 
Dismissal or Action Short of Dismissal 

 

If at a Stage Three hearing, the decision is taken to dismiss the employee, 
this will be confirmed in writing, setting out the details of the reasons for 

the decision, within two calendar weeks of the hearing. If the decision is to 

dismiss the employee is taken on grounds of gross misconduct, no notice 

period or pay in lieu of notice will be issued and the employee will be 

summarily dismissed. Otherwise, the employee will be required to serve 

their contractual notice or be paid in lieu where it is deemed by 

management to be inappropriate for them to continue in work. 
 
As an alternative to dismissal for either misconduct or a lack of capability, 

the employee may be offered the opportunity to be transferred to a job of 
the same level or to be moved to and accept a job at a lower level together 

with a final written warning. No pay protection will be offered in these 

circumstances and the employee will need to formally accept a revised 

contract of employment based on the substantive terms of the new post. 

 

If they do not accept the offer of the new job, then their employment will be 

terminated.  A final written warning issued in these circumstances will 
normally last for a period of three years rather than twelve months. 

 

Gross Misconduct 
 

The following list provides examples of offences which are likely to be 

considered gross misconduct and that are therefore likely to lead to the 

dismissal of the employee. This list is not exclusive or exhaustive. 
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 Theft, fraud or deliberate falsification of records 
 Physical violence 
 Damage to Council property 
 Being under the influence of alcohol or illegal drugs at work 

 Serious negligence 

 Serious insubordination or refusal to undertake a management 
instruction 

 Misuse of the Council’s facilities including unauthorised use of 
computer, communications or IT systems 

 Conduct which is likely to discredit or be prejudicial to the interests of 
the Council 

 Serious breaches of Health and Safety procedures 

 Harassment on the basis of age, disability, ethnic or national origin 

race or colour, gender reassignment, marriage/civil partnership, 
pregnancy/maternity, religious beliefs, sex, sexual orientation 

 Serious breach of confidence 

 Acceptance of bribes or any other corrupt or dishonest practice 

 

Appeals 

 

An employee who is dissatisfied with a disciplinary sanction issued at Stages 

One, Two or Three of the formal procedure may appeal by putting the 

detailed grounds in writing within two calendar weeks of receipt of the letter 

confirming the sanction. A failure to clearly set the detailed grounds of an 

appeal within this timescale will result in the appeal being out of time. It will 

be insufficient to merely state an intention to appeal without setting out the 

detailed grounds. 
 

Appeals against formal warnings will not be a full rehearing of the case but 
will only hear evidence relating to the specific grounds raised by the 

employee in the letter of appeal. 
 
Appeals against formal warnings issued at Stages One or Two will be heard 

by a manager who is more senior than the manager who heard the original 
case and who has not been previously involved. 

 
An appeal against dismissal will normally be a full rehearing of the case. 

These appeals will be heard by a panel of two senior managers comprising 

one Corporate Director and one Head of Service. Neither will have had any 

previous direct involvement in the case. The appeal outcome will be final 

and there will be no further internal appeal process. The outcome of the 

appeal, including the reason for the decision, will be confirmed in writing 

within two calendar weeks of the hearing. 
 
Managers sitting on appeals panels will be advised by a member of the 

Employee Relations Team who has not previously been involved in the case. 
The outcome of the appeal, including the reasons for the decision, will be 

confirmed to the employee within two calendar weeks of the appeal hearing. 
 
One appeal will be allowed at each formal stage of the procedure, including 

dismissal.  There will be no further right of appeal. There will be no formal 
right of appeal against any action taken by a manager at the informal stage 
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of the procedure either verbally or by way of a note placed on their personal 

file. 
 

Consultation and engagement 
 

The Green Book trade unions have been consulted about this policy and 

support the revisions to the procedure. 
 

Performance and risk management 

 
This procedure supports the principles of effective governance and provides 

a mechanism for resolving breaches of the employee code of conduct. This 

policy will contribute to improving organisational performance by providing 

clarity about disciplinary rules and giving a consistent framework and 

methodology for resolving conduct/capability issues at work. 
 

Communicating the policy 

 
The procedure will be available on the Employment Handbook on the 

intranet or from the HR Helpdesk 01872 323500 option 5 or from your 

manager. 

 
Breaches and non-compliance 

 

Alleged breaches or non-compliance with the procedure may result in a 

disciplinary investigation, in accordance with the disciplinary and capability 

procedure. 
 

Information and training 

 

Further information and guidance for managers and employees is available 

on the Employment Handbook on the intranet or from the HR Helpdesk 

01872 323500 option 5 or from your manager. 
 

Evaluation and review 

 
The policy will be subject to review on 01/11/2014. 

Prepared by: 

People & Organisational Development 

25th November 2011 
 

Updated: 14th February 2013 – Terminology amendments i.e. Team and 

service name. 



Disciplinary and Capability Procedure  

Updated: 9th July 2013– Changes to appeal against dismissal process 

Updated 16th January 2014 – Clarity in Appendix 1  

If you would like this information in another format please contact: 
 

Cornwall Council 

County Hall 
Treyew Road 

Truro TR1 3AY 
 

Telephone: 0300 1234 100 
 

Email: enquiries@cornwall.gov.uk  

www.cornwall.gov.uk 

Please consider the environment. Only print this document if it cannot be 

sent electronically. 

mailto:enquiries@cornwall.gov.uk
http://www.cornwall.gov.uk/
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Appendix 1 

 
Allegations Relating to Safeguarding Issues 

 

 
1.1 Introduction 

 

These additional actions must be taken whenever allegations or concerns 

are raised about any Council employee, worker or volunteer in connection 

with their behaviour in relation to children, young people or adults at risk. 
 

An adult at risk is defined as a person who is or may be in need of 
community care services by reason of mental or other disability, age or 

illness and who is or may be unable to take care of themselves or unable to 

protect themselves against significant harm or exploitation. 

 

1.2 Scope 
 

This procedure will apply to: 

 

All Council employees and workers, whether employed direct, through an 

employment agency, as a contractor on behalf of the Council or working on 

a voluntary basis. 

 
It will be particularly important to apply it to those whose work brings them 

into regular contact with children, young people and adults at risk and 

where this work is regulated by an external body. 
 

It will apply to allegations relating to behaviour both at work and outside 

work. 

 
1.3 Alerts 

 

When allegations or concerns are raised relating to children, young people 

and adults at risk, the relevant Safeguarding Team should be contacted at 

the earliest opportunity. 

 

For allegations relating to children and young people under the age of 18, a 

referral should be made to the Local Authority Designated Officer. For 

allegations relating to adults at risk, a referral should be made to the 

Safeguarding Adults Manager. 

 

They will assess the information received and will determine whether formal 
safeguarding action needs to be taken. Managers and staff are encouraged 

to contact them for initial advice at the earliest opportunity whatever the 

nature of the concerns. 
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Instances would include those when it appears that an employee or worker 

has: 
 
 Behaved in a way that has harmed or may have harmed someone. 

 Behaved towards a child, young person or adult at risk in a way that 

indicates they may pose a risk of harm to such individuals. 
 Committed, or is perceived to have committed, a potential criminal 

offence. 
 
Concerns could include: 

 

 Physical abuse 
 Neglect 

 Psychological abuse 

 Sexual abuse 
 Emotional abuse 

 Financial abuse 

 Institutional abuse 

 Domestic violence 

 

The concerns may relate to behaviour by the employee or worker towards a 

service user during the course of their employment or work. They may also 

be unrelated to their work and instead relate to their family or their private 

life outside work. 
 

The concerns could potentially relate to an employee or worker’s 

inappropriate professional judgement, for example, a failure to report a 

safeguarding concern appropriately. 
 
The concerns could relate to recent events or they may relate to events that 

took place some time in the past but have only recently come to light. 

 
1.4 Disciplinary Action 

 

The Local Authority Designated Officer or the Safeguarding Adults Manager 

will determine the appropriate course of safeguarding action to be taken in 

each case. Their initial concern will be to put in place measures that will 

protect the child, young person or adult at risk and make them safe. 
 

Where appropriate, they will convene a multi agency strategy meeting to 

consider all the issues arising from the case. This may include professional 
representatives from various Council services, Employee Relations, the 

Police and any other interested parties. The strategy meeting will consider 

both the position of the person considered to be at risk and also the 

employment implications for the person against whom the allegations have 

been made. 
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A decision to suspend an employee from duty may be taken by the relevant 

Head of Service as soon as the allegations are first raised or the 

recommendation to suspend may come later as a recommendation from the 

multi agency strategy meeting. 
 

Following an appropriate investigation, formal disciplinary action, including 

dismissal for gross misconduct, may result if the allegations are considered 

to have been substantiated. 

 
1.5 Notification 

 

Where any form of disciplinary action is taken against an employee relating 

to these sorts of allegations, the Disclosure and Barring Service must be 

notified. The relevant Head of Service will be responsible for making the 

notification with advice and support from the Employee Relations team. 

 
Notification should only be made when the allegations have been 

substantiated and any disciplinary action taken. The DBS will then 

investigate the matter to determine whether the person should be barred 

from working with all children, young people and adults at risk in any 

capacity in future. The employee or worker should be made aware of the 

Council’s intention to make a referral. 
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