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1. Summary 
 
1. The ‘Right to Buy’ (RTB) scheme was introduced by the 1980 Housing 

Act. Qualifying tenants may purchase the home they rent from their 
social landlord at a discount. There are varying covenants in place on 
RTB properties.  

 
2. Suspected breaches of covenants continue to be reported to the 

Council on an ad hoc basis. 
 

3. This Policy will be used to identify: 

 The process current owners will need to follow to vary or release 
part of a restrictive covenant on their former RTB property; and  

 The specific circumstances under which a breach of covenant is 
likely to result in enforcement action being taken. 

 

4. The Policy will include detail on: 
 Buy back of former Council owned homes; 

 Alteration or extension to a former RTB property; 
 Building within the grounds of a former RTB property or selling off a 

part of the grounds for development; 

 Unacceptable breaches of covenant; 
 Administrative, legal and other fees that will be considered for the 

variation or release of part of a covenant; and 
 Requests to purchase the freehold of a leasehold property. 
 

5. Owners must seek approval from the Council if they want to do 
anything to the property which would otherwise breach a covenant 

specified within the RTB conveyance. If a covenant attached to a 
former RTB property is breached the Council can take action to make 
sure the owner complies with the restrictions within the covenant. 

 
6. It may be possible to negotiate the release or variation of a restrictive 

covenant by deed. This option will only be effective in a limited number 
of circumstances and should only be attempted where there is clear 
justification for pursuing such a request 
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2. Context 
 

7. The ‘Right to Buy’ (RTB) scheme was introduced by the 1980 Housing 
Acti with effect from October 1980. RTB is available to secure tenants 

of local authorities and registered providers; and registered providers 
assured tenants who have been transferred with their homes as part of 
a stock transfer from a local authority to a registered provider - these 

tenants have a Preserved Right to Buy. Qualifying tenants may 
purchase the home they rent from their social landlord at a discount. 

 
8. There are varying covenants in place on Right to Buy (RTB) properties. 

Restrictive covenants are contractual obligations that prohibit certain 

specific conduct and are binding on successors in title as well as the 
original purchaser.  

 
9. Covenants can include restricting the use of the property to that of a 

residential property and permission being required for the alteration, 

extension and further development on land of these properties. The 
aim of these covenants is to protect and sustain the housing supply for 

residential purposes, good estate management practice and in 
promoting the wider duties of the local housing authority as a land 
owner meeting local housing needs.  

 
10. Since 1980 council houses sold under the RTB scheme in designated 

rural areas have had restrictions imposed on them. These restrictions 
mean former RTB properties can only be sold to a person who has 
lived and/or worked in Cornwall for three years immediately preceding 

the purchase of the property. This is to ensure that the limited social 
housing stock in these areas is maintained to meet the needs of local 

people.  
 

11. In April 2012 major changes were made to the Government’s RTB 

scheme which included a significant increase in the maximum discountii 
a tenant could receive. These changes have resulted in an increase in 

the sales of Council homes in Cornwall and it is expected that Council 
owned homes will continue to be lost through RTB given the 
attractiveness of the area.  

 
12. The Council has been informed over the years of certain former RTB 

properties being advertised and let as holiday accommodation or long 
term lets. However, since the creation of the Cornwall Council Unitary 

authority in 2009 there have been no formal investigations or 
enforcement action taken against reported incidences as there has 
been no RTB Policy in place. Informal investigations have been 

undertaken and a number of properties have been provisionally 
identified as potentially being in breach of their covenants. 

 
13. Suspected breaches of covenants continue to be reported to the 

Council on an ad hoc basis. Many of these relate to the letting of such 
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properties as holiday accommodation although there have also been 
reports of lettings as student accommodation.  

 
14. There are a number of former RTB properties in Cornwall that are 

either listed as second homes or appear to be long term lettings 

according to Council Tax data. A small single point in time survey was 
undertaken in 2017 in the Padstow area and it was found that it could 

be proven that there were a number of former RTB properties being let 
as short term holiday accommodation which is in breach of the 
covenant on these properties.  

 
15. As there seems little or no point in having restrictions and covenants in 

place if they are not to be enforced, a report was taken to the Council’s 
Housing Partnership Board with a number of options for discussion and 

determination. The Board confirmed that a post RTB policy was 
required to clearly set out the circumstances against which the Council 
will take enforcement action against breaches of RTB covenants. The 

rationale for this decision was: 
 The Council has a responsibility in ensuring its landlord functions 

continue to be fulfilled by protecting the rights of current tenants 
and the neighbourhood they live in. Former Council owned homes 
sold through RTB and then subsequently let as holiday 

accommodation or student lets can impact significantly on 
neighbouring residents and the local community.  

 Council homes are built with public money for the public good and it 
is inappropriate for them to be converted into profit making 
enterprises – particularly as the discount given to the RTB 

purchaser would not have recouped enough capital for the Council 
to build a replacement home.  

 In addition, a key priority for the Council is to provide homes that 
are affordable to local people – losing a number of such homes to 
holiday accommodation reduces the opportunity for local people to 

access low cost housing, i.e. they are removed from residential 
stock.  
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3. Objective of the Policy 
 

16. The Council operates the Right to Buy (RTB) scheme for its tenants in 
line with the regulations set out in legislation. The processing of 

applications and management of the RTB scheme is carried out by 
Cornwall Housing Ltd (CHL – the Council’s Arms’ Length Management 
Organisation) with the Council’s Estates and Legal Services Teams. 

 
17. The aim of this particular Policy is to clearly set out the policy and 

processes that will apply to all situations that might arise in terms of 
covenants on former Council owned homes that have been purchased 
through Right to Buy – referred to as former RTB properties for the 

purposes of this document. The aim of the policy is to set out the 
Council’s approach to the discretionary areas that are not governed by 

legislation relating to the Right to Buy. 
 

18. In the majority of cases, this Policy will aid those owners of former RTB 

properties who have breached an element of their covenant in that it 
sets out the approach to be followed, where it is appropriate, to 

regularise a breach through a retrospective variation or release. 
Breaches of covenant can cause issues when an owner plans to sell 
their former RTB property and it is in the interest of the owner to 

regularise a breach when they can. 
 

19. This Policy will be used to identify: 
 The process current owners will need to follow to vary or release 

part of a restrictive covenant on their former RTB property; and  

 The specific circumstances under which a breach of covenant is 
likely to result in enforcement action being taken. 
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4. Scope 
 

20. This Policy will clearly detail the requirements that purchasers of 

former RTB properties must exercise if they want to vary or apply for 
release of any covenant or restriction that applies to a former RTB 

property.  
 

21. This Policy will not cover the process of purchasing a Council owned 
home through Right to Buy as this is detailed in Cornwall’s ‘Right to 

Buy’iii guidance note. 
 

22. This Policy will apply to any owner (i.e. successor in title) of a former 

RTB property and not just the original tenant and RTB purchaser.  
 

23. The Policy will include detail on: 
 Buy back of former Council owned homes; 

 Alteration or extension to a former RTB property; 
 Building within the grounds of a former RTB property or selling off a 

part of the grounds for development; 
 Unacceptable breaches of covenant; 
 Administrative, legal and other fees that will be considered for the 

variation or release of part of a covenant; and 
 Requests to purchase the freehold of a leasehold property. 
 

24. This Policy will provide the detail on RTB practices and procedures 
relating to former Council owned properties and will include the 

management processes, decision making assessment and outcomes 
that will apply.  
 

25. Dealing with enquiries and issues that arise post RTB can involve 

investigation and work which has resource implications for the Council 
and will incur chargeable costs. Costs and charges will be recouped in 

terms of: 
 Investigative work undertaken by the Council’s Investigations 

Team - any associated investigation costs will be recovered by the 

Council from whomever the Council deems it appropriate. 
 Administrative charges will be made to cover the costs of dealing 

with requests relating to the processing of requests for deeds of 
variation and processing requests for approval to carry out work 
covered by restrictive covenants. 

 Legal fees will also be charged where required. 
 Awards for damages may be claimed as part of the negotiation of 

a variation or release of a covenant.  
 

26. In terms of determining who can complain about and take enforcement 
action against any perceived breach, this Policy identifies that Cornwall 

Council will be the responsible body for those properties sold through 
RTB in Cornwall: 

 By the District Councils in Cornwall that were the owners of council 
owned homes prior to 2009; and 

 By Cornwall Council following the creation of the unitary Council in 

2009. 
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5. Legislation 
  

 5.1 Right to Buy Legislation 
 
27. The ‘Right to Buy’ scheme was introduced by the 1980 Housing Activ 

and amended by the Housing Act 1985v. Under part 5 of the Housing 
Act 1985, secure tenants were permitted to buy the homes they rented 

from their local authority landlord or where they have a preserved 
Right to Buy (where a local authority had transferred the ownership of 

its housing stock) from their Registered Provider. 
 

28. Tenants that qualify for right to buy will receive discount on the open 

market value of the property - the amount of discount being 
dependent upon the length of tenancy and the type of property. 

 
29. The Housing Act 2004vi incorporated further changes to the Right to 

Buy scheme including: 

 The qualifying period a person household had to be a tenant before 
a right to buy application could be made was reduced from 5 years 

to 3 years in May 2015 (changes to the HA1985 de-regulation act 
2015); 

 Extending the period during which a property could not be sold 

unless the discount was repaid from three to five years; 
 Giving the social landlord right of first refusal on resale within 10 

years; 
 Giving the landlord the ability to serve a notice after 3 months 

requiring a tenant to complete their RTB purchase instead of after 

12 months. 
 

30. The Housing (Right of First Refusal) (England) Regulations 2005vii sets 
out the procedures for owners to follow in offering their properties 
back to the Council and the procedures the Council in accepting such 

offers must observe. 
 

31. The conditions under which leaseholders may apply to extend a long 
lease of a property or apply to purchase the freehold under collective 
enfranchisement are covered by the Leasehold Reform, Housing and 

Urban Development Act 1993viii. The Act sets out the procedure the 
leaseholder and the local authority should follow. 

 
32. The legislation governing the extension of leases and purchase of the 

freehold provides guidance on who is responsible for the payment of 

legal costs and when administration charges can be made. Any 
charges made in relation to the extension of leases and purchase of 

the freehold will follow this guidance. 
 

33. The Housing Act 1985 does not prohibit the release of valid covenants 
in return for payment, i.e. covenants imposed for the purposes of good 
estate management or to promote the wider duties of the landlord as a 

housing authority. 
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5.2 Rural Restrictions  
 

34. The Council can never remove covenants relating to s157 Housing Act 
1985ix (Rural Restriction). Statute requires that the Council places 

these restrictions on certain rural properties and the Council does not 
have the statutory consent to release these types of restrictions. 

 
35. If the owner of a former RTB property wants to construct a second 

dwelling in their garden or sell off part of the grounds for development, 

any new dwelling(s) will be covered by the s157 Rural Restriction. The 
buyer of any additional dwelling(s) will need to contact the Council for 

s157 consent.  
 

5.3 Enforcement against Breach of Covenant and 
Case Law 

 
36. The main remedy open to the Council against a breach of a restrictive 

covenant is an injunction. Where the breach has yet to be committed 
the court is very likely to award an injunction. However, case lawx 

demonstrates that an injunction might be awarded even after work has 
been completed. The court has power to award damages in lieu of an 
injunction although it is not safe to assume that the court will award 

damages instead of ordering the removal of works.  
 

37. After a breach has occurred there may be a time limit within which the 
Council can legitimately take enforcement action, although this is not 

clearly defined. Case lawxi identified an occasion when a Court 
recognised that a breach had been allowed to occur without taking 
steps to enforce against it for 24 years and as a result the covenant 

was not enforceable. Based on this case law, the Lenders’ Handbookxii 
states that if a breach has not been enforced for 20 years, a solicitor 

may take a view on whether an injunction could be made or whether it 
is more sensible to take out indemnity insurance. There are also others 
that reference the Limitation Act 1980xiii and that enforcement is 

probably not possible after 12 years. 
 

38. As restrictive covenants may last indefinitely and the court has limited 
powers to declare that a covenant is obsolete the Upper Tribunal 
(Lands Chamber) has been given statutory power to modify or 

discharge a covenant. Section 84(1) of the Law of Property Act 1925xiv 
provides the statutory power to modify or discharge. 

 
39. The Upper Tribunal needs to be satisfied of the one of the following 

four grounds: 

 That by reason of changes in the character of the property or 
neighbourhood or other material circumstances the restriction 

ought to be deemed obsolete. 
 (aa) That the existence of the covenant would impede a reasonable 

use of the land where it confers no practical benefit of substantial 

value or is contrary to public interest and can be adequately 
compensated in money. 
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 (b) That the parties agree either expressly or impliedly to discharge 
or modify the covenant. 

 (c) That the discharge or modification will not injure the persons 
entitled to the benefit of the covenant. 

 

40. In addition to legislation there is relevant case law that applies to 
former RTB properties and this has been taken into account in the 

development of this Policy. 
 

41. Case Law – Regina v Braintree District Council, ex parte Malcolm 

William Halls (2000)xv. Where a local authority had sold a property to a 
tenant, and the tenant later comes back to request the release from 

one of the covenants given on the sale, the council can charge an 
appropriate sum for that release. It was not a covenant within the 

deed entitling the council to make a charge, but simply that the 
covenant restricting the use of the plot to one private dwelling-house 
was entirely valid. Therefore RTB valuations should be carried out on 

the unrestricted value of properties, fully reflecting any development 
or hope value that exists at the date of valuation so far as the market 

would reflect it. 
 

42. Case law – Graham v Easington District Councilxvi - has also been used 

to overturn covenants that do not allow a reasonable use of the land in 
question. The basis of the case involved former local authority 

properties which had restricted covenants placed on them which 
prevented their use from anything other than a coach depot and an 
associated residential bungalow. The Lands Tribunal looked at this and 

decided that the covenant did not allow for reasonable use of the land 
and that the local authority, who would be the party that benefitted 

from the covenant, would not actually gain anything from the covenant 
being upheld. For this reason they lifted the covenant from the land 
and awarded the local authority the difference between the amount of 

money that they sold the property for with the covenant and the 
amount that they would have expected to receive if they had been able 

to sell it without the covenant.  
 

43. Case Law - Caradon District Council v Paton v Bussell (2000)xvii. 

Caradon District Council had applied for an injunction to restrain the 
defendants from letting their properties on short term lets for 

holidaymakers. The houses had been sold by the Council under the 
RTB scheme and they remained subject to covenants restricting the 
use of the property other than as a private dwelling house and not for 

business use. The use for lettings of one or two weeks at a time was 
not considered to be lettings as a private dwelling house since they 

lacked the necessary permanence. The tenants could not be said to be 
using the properties as a home even for a short period and the lettings 
were in breach. The use as a private dwelling house required some 

occupation as a home. That element implied a permanence and 
intention to reside in the property which was missing from such lets. 

Lord Justice Latham emphasised that covenants must be construed in 
their context. The Council submitted and the judge accepted that the 

purpose of the covenants in question was to protect the amenities of 
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the surrounding neighbourhood and also to try to ensure that the 
properties which were being sold remained as part of the housing 

stock which could be available as homes for people to live in. The 
concept of a home is therefore one which can properly be used in 
order to determine whether or not in any given situation the property 

in question is being used as a private dwelling house for the purposes 
of the covenant. The case concluded that it was right to grant an 

injunction restraining the defendants from breaching the covenant in 
the future. 
 

44. Given this finding the court concluded it was unnecessary to decide 
whether the use described was in breach of the covenant against use 

for business. Whether this is actually a breach of Restrictive Covenant, 
i.e. using the property for a trade or business, is yet to be tested 

through the courts.  
 

45. Revenue and Customs (HMRC)xviii states that you are deemed to be 

running a property business if all of the following apply: 
 Being a landlord is your main job; 

 You rent out more than one property; 
 You’re buying new properties to rent out. 
 

5.4 Damages 
 
46. The Council may be awarded damages in lieu of an injunction or seek 

damages where a covenant has been breached. Damages may also be 

awarded in addition to an injunction where the breach has already 
resulted in loss by the time the injunction is granted. These will usually 

be compensatory, but even if the Council cannot establish actual 
financial loss, the court may award negotiating damages based on the 
amount for a hypothetical release from the date of breach up to the 

date when the injunction takes effect. This is an area in which 
specialist advice will be sought by the Council. 

 
47. The amount that a court can award in damages or the amount that a 

claimant seeks in compensation is difficult to calculate and often varies 

as each case will be considered on its own facts and merits. The 
method for calculating damages can also vary.  

 
48. The 'Stokes' percentage is often taken as the starting point for 

assessing damages but other factors can significantly increase or 

decrease that figure. The 'Stokes' percentage seeks 33-35% of the 
increase in value or development profit that would result from the 

release of the covenant. Although widely used, case law demonstrates 
that the 'Stokes' percentage is no more than a starting point and 
awards in disputed cases have ranged from 5 to 50%.  

 
49. In certain circumstances where a covenant is breached, the Council is 

entitled to claim damages as a reasonable payment in respect of the 
hypothetical release of the covenant – this comes from the case of 
Wrotham Park. The case law relating to Wrotham Parkxix and the 
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damages paid has been expanded and clarified in subsequent cases. 
The basic principles in this approach are as follows: 

 Damages awarded are intended to compensate the claimant for the 
court's decision not to grant relief in the form of an order for 
specific performance or an injunction. 

 The court will award an amount of damages which represents the 
sum that the claimant might reasonably have demanded from the 

defendant as compensation for allowing it to breach the relevant 
contractual provision. The court assesses this by reference to a 
"hypothetical negotiation" carried out between the parties at the 

date of breach. 
 At the "hypothetical negotiation" both parties are assumed to act 

reasonably and the fact that the parties would never have reached 
a deal in reality is irrelevant. 

 Although these damages are awarded in place of relief e.g. an 
injunction, it is not a prerequisite to their being awarded that either 
(i) the claimant applied for the injunction in the case or (ii) there 

was any prospect of such application succeeding. 
 

5.5 Possible Reform of Restrictive Covenants 
 

50. The Law Commission published a reportxx in 2011 which was confirmed 
in the Queen’s Speech on 18 May 2016 that the Government will bring 

forward proposals with a view to introducing a draft Law of Property 
Bill. The Law Commission recommends that a ‘land obligation’ should 
be created to encompass both future positive and negative 

covenants/obligations. Land obligations would take effect as legal 
interests in land and both the benefit and burden of the obligation 

would have to be registered. Under the proposals it would no longer be 
possible to create new restrictive covenants after the date of reform 
although existing restrictive covenants would be unaffected. However, 

there are those that think the drain on Parliamentary time required by 
Brexit over the course of this (and no doubt future Parliaments) means 

that the time available for other non-essential legislative amendments 
is likely to be minimal. 
 

51. The Council will monitor progress on this issue and will revisit this 
Policy if required to do so with regards to the proposed changes. 
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6. Post ‘Right to Buy’ General 
Policy 
 

6.1 Right of First Refusal 
 

52. Social landlords requested a mechanism from Government whereby 
landlords which had sold homes under the Right to Buy (RTB) scheme 
should have the opportunity to buy them back at market value when 

owners wished to resell them. The Government agreed and that this 
should only be required during the first 10 years after the RTB sale.  

 
53. Owners wishing to resell their former Council owned home within 10 

years of it having been sold under the RTB must first offer it at market 

value to the Council or its successor in title or a person nominated by 
it such as a Registered Provider.  

 
54. Appendix 1 provides an overview of the process that will be followed, 

and in summary:  

 A homeowner wishing to dispose of a former RTB property must 
serve an offer notice on Cornwall Council; 

 On receipt of a valid offer notice Cornwall Council must serve 
acknowledgements of receipt, recording the date that they received 
the notice, and explaining the procedure for the rest of the process 

to the homeowner. Cornwall Council has 8 weeks from the date 
that they received the notice in which to either (i) accept the offer 

themselves; (ii) nominate another social landlord to buy the 
property; or (iii) reject the offer entirely.  

 If Cornwall Council rejects the offer or does not accept the offer 

(either itself or by way of nomination) then the homeowner is free 
to dispose of the property as he sees fit. However, if the 

homeowner does not dispose of the property within a 12 month 
period, but then subsequently wishes to do so, he must serve a 

fresh offer notice to the Council. 
 If Cornwall Council accepts the offer (by way of an acceptance 

notice in accordance with the regulations) they must enter into a 

binding contract for purchase with the homeowner either within 12 
weeks, or within 4 weeks of the owner’s notification that he is ready 

to complete, whichever is the longer. Otherwise, the owner is free 
to dispose of the property as he sees fit, and will be subject to no 
further restrictions. 

 
55. The Council will consider re-purchasing any property sold through RTB 

beyond the official 10 year timeframe and owners are asked to 
approach the Council if this is something they would like to explore 
further.  
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6.2 Changes to Mortgages 
 

56. If the original purchaser of the RTB property has a mortgage and 
wishes to seek additional borrowing, the lender may seek the 

permission of the Council in order for the lender’s charge to take 
priority over the Council’s statutory charge in respect of the discount. 

The Council may comply with any such requests if the purpose for the 
borrowing falls under the provisions of s156(2)(b) of the Housing Act 
1985 and will recoup its costs in terms of administrative and legal 

costs. 
 

6.3 Request to Extend a Lease 
 

57. The Council offers 125 year leases as standard as part of the covenant 
on leasehold properties. There may be occasions where the sale of a 

former RTB property with a lease is inhibited or the property is 
devalued due to the length of the lease left on the property. A lease 
extension is achieved by granting a new lease in place of the existing 

one and the Council will issue such extensions in the majority of cases. 
In such cases the Council will recoup its costs in terms of 

administrative and legal costs and may, at the Council’s discretion, 
seek compensation as described in section 8.7 where significant value 

is added to the value of the property through the lease extension. 
 

6.4 Request to Purchase the Freehold of a 
Leasehold Property 
 

58. There may be occasions when the owner of a former RTB leasehold 

property would like to buy the freehold from the Council and as a 
result turn their leasehold property into a freehold property. This can 

only be achieved under Collective Enfranchisement (leaseholders can 
collectively seek the freehold of the building and areas they have rights 
to use in their lease). Each case will need to be assessed on its own 

merits as this change could impact significantly on neighbouring 
properties if the property is part of a block of flats. In such cases the 

Council will recoup its costs in terms of administrative and legal costs 
and may, at the Council’s discretion, seek compensation as described 
in section 8.7 where significant value is added to the value of the 

property. 
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7. Seeking to Vary or Release a 
Restrictive Covenant  

 
59. All property sold under the Right to Buy (RTB) scheme is subject to 

restrictive covenants. Covenants are essentially a promise to do or not 
to do something on or to land or property - they stay with the land and 

as such the responsibility of complying with the covenants is passed 
from one owner to another. 
 

60. Owners must seek approval from the Council if they want to do 
anything to the property which would otherwise breach a covenant 

specified within the RTB conveyance. If a covenant attached to a 
former RTB property is breached the Council can take action to make 
sure the owner complies with the restrictions within the covenant. 

 
61. It may be possible to negotiate the release or variation of a restrictive 

covenant by deed. This option will only be effective in a limited number 
of circumstances and should only be attempted where there is clear 
justification for pursuing such a request as set out below. The process 

used to vary or release a restrictive covenant is set out in Appendix 2. 
 

7.1 Occasions when the Variation or Release of a 

Covenant is likely to be Considered Acceptable 
 

62. There are instances where homeowners approach the Council to vary 
or release a covenant or part of a covenant on the former RTB 
property. Any indication that the Council will vary or release a 

covenant is not given by the Council in its role as local planning 
authority and it will be made clear to applicants that they may need to 

obtain any necessary planning or other consents separately. Planning 
permission granted does not mean that approval will automatically be 
granted for the release or variation of a covenant, approval for which 

must be sought in a separate process. 
 

Altering or Extending a Dwelling  
 

63. Many restrictive covenants will have clauses in them allowing 
alterations or buildings on land as long as the new owner seeks 
permission of the authority that made the covenant. 

 
64. When necessary, requests to alter or extend a former RTB property 

when the home will remain as an individual dwelling should be 
approved subject to approval of planning permission or within 
permitted development rights. Case lawxxi however does ensure that 

where an extension will cause nuisance and annoyance a covenant can 
be used to protect neighbouring land and neighbours. All other 

restrictions within the covenant would remain. 
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65. The Council will recoup its costs in terms of administrative and legal 
costs and may, at the Council’s discretion, seek compensation as 

described in section 8.7 where significant value is added to the value 
of the property. 

 

Splitting a Dwelling into 2 or more Units 
 

66. A very common restrictive covenant is one that states that a house 
must only be used as an individual dwelling. This means that it would 
break part of the covenant should a new owner wish to renovate the 

property into flats. It may be possible to justify approval based on case 
lawxxii for the release of the element of the covenant which would allow 

a house to be split into flats for permanent residential use subject to 
planning permission for such a change being approved. All other 

restrictions within the covenant would remain. 
 

67. In such cases the Council will recoup its costs in terms of 

administrative and legal costs and may, at the Council’s discretion, 
seek compensation as described in section 8.7 where significant value 

is added to the value of the property. 
 
Building a New Dwelling in the Grounds or Selling Part of the 

Grounds for Development  
 

68. Case lawxxiii would also suggest that a new dwelling house in the 
curtilage of a former RTB property can be grounds for lifting a 
covenant as long as it won’t have a detrimental effect on neighbours or 

the surrounding community. This will also apply on occasions where 
part of the land or grounds that were part of the original RTB 

transaction are partitioned off and sold for development purposes. All 
other restrictions within the covenant would remain. 
 

69. In such cases the Council will recoup its costs in terms of 
administrative and legal costs and may, at the Council’s discretion, 

seek compensation as described in section 8.7 where significant value 
is added to the value of the property. 
 

70. In certain rural parishes within Cornwall there is an additional 
restriction relating to local connection and where applied this will also 

apply to the new dwelling or dwellings built in the grounds of the 
former RTB property to ensure that the new home is provided to meet 
the needs of local people.  

 
Using a Dwelling to run a Business 

 
71. There is no legislative or case law guidance on whether or not using a 

former RTB property to run a business constitutes a breach of the 

restrictive covenant. Using the property for a trade or business is yet 
to be tested through the courts and as such each case will need to be 

assessed on its own merits. The additional restriction relating to local 
connection will apply in those instances where the business involves 

letting the property to a tenant. 
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72. Any permission or variation of the covenant should be personal to the 

applicant so that a precedent is not set for future occupiers of the 
property. The impact of the proposed business on neighbouring 
properties and the community in general must also be taken into 

account.  
 

73. The Council will recoup its costs in terms of accrued administrative and 
legal fees. 
 

7.2 Occasions when the Variation or Release of a 
Covenant is Considered Unacceptable 
 

74. Unacceptable breaches of covenants are not believed to be a Cornwall 
wide issue. It is generally the opportunity for financial profit related to 

holiday accommodation and student accommodation where it is 
believed the breaches are more likely to occur and on which reported 
cases to date have been focussed. 

 
Holiday Accommodation – including Vacation Rental Schemes 

such as Airbnb 
 

75. It is considered unacceptable for former RTB properties to be used as 
holiday accommodation and any requests for a release or variation of a 
covenant to allow this use will be refused. Case law as described above 

provides the legislative framework within which the covenant in these 
types of cases can be upheld. 

 
76. Holiday lets’ often have a detrimental impact on the local 

neighbourhood – homes can be left empty for periods of time, 

occupiers of holiday accommodation can be more disruptive than 
general residents and there is often a reduction in the sense of 

community.  
 

77. Cornwall needs more homes for local people, and it is unacceptable 

that homes built with public money and sold to tenants at significantly 
less than market value should subsequently be used as profit making 

ventures. 
 

Student Accommodation 

 
78. It is considered unacceptable for former RTB properties to be used as 

student accommodation and any requests for a release or variation of 
a covenant to allow this use should be refused.  
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Restrictions on Disposal in Rural Areas 
 

79. Where a rural restriction has been applied to a covenant, it is 
considered unacceptable to sell (or even rent) a former RTB property 
to a purchaser that does not meet the specified local connection 

criteria. In most cases the local connection criteria means that the 
purchaser must provide evidence to demonstrate that they have lived 

and/or worked in Cornwall in the three years immediately prior to the 
sale or rental of the property.  
 

80. The Council will consider buying back the property if the owner cannot 
sell the property and the property in question is likely to meet an 

identified local need for housing. 
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8. Policy Management 
  

8.1 Applying to Vary or Release Part of a 
Covenant 

 
81. There are generally two types of covenant related request: 

 To obtain approval to carry out work; 
 To vary or remove a covenant or part of a covenant to permit the 

proposed use, known as a Deed of Variation. 
 

82. In order to ensure requests are dealt with consistently the following 

test will be applied to requests received. 
 Is the restrictive covenant still relevant? In order to make this 

decision the Council will consider the following: 
o Whether there have been changes in the character of the 

neighbourhood, for example, other developments or a change 

of use of adjoining buildings in an area. 
o Whether the covenant is still capable of being adhered to. 

o Any other material circumstances. 
If the covenant is still relevant the request will be turned down. 
 

83. If the covenant is no longer relevant the following further tests will be 
applied: 

 Is there clear evidence that approval or variation is not contrary to 
public interests and that a fee would be adequate compensation for 
varying or removing the covenant or giving consent. 

 Whether the person entitled to the benefit of the covenant would 
lose any practical benefit of subsequent value, for example, loss of 

privacy or experience increased noise.  
 
84. The applicant assumes all responsibility for paying the Council’s fees 

and any charges associated with the change of use to the property or 
land.  

 
85. The Council’s Housing Service (in conjunction with Cornwall Housing 

Ltd where there may be a management issue) on the advice from 

Legal Services will decide whether or not to approve work, vary or 
remove covenants in accordance with this Policy. 

 
86. An owner may only reapply following a refusal for a restrictive housing 

covenant to be varied or released if there is a material change of 

circumstances which makes the variation or release necessary and 
appropriate. An example might be worsening mobility issues. Each 

case will be considered on its merits. 

 
8.2 Investigating a Breach of Covenant 

 
87. The Council can be notified of a breach of covenant in a number of 

ways but they generally originate from a member of the public who 

has concerns about the use being made of a former RTB property. This 
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complaint can be planning related or related to the property’s use in an 
inappropriate way. Irrespective of the source of the complaint, a 

preliminary investigation will be carried out to determine whether 
further investigation is warranted. 
 

88. There are cost implications of undertaking detailed investigative work 
for suspected breaches and the Council reserves the right to claim 

back these costs on a case by case basis. This is more likely to be 
sought in cases relating to unacceptable breaches of covenants and 
which are likely to require significant resource. 

 

8.3 Dealing with a Breach of Covenant 
 

89. When a breach has been committed the Council will consider the most 

appropriate way forward. This will generally result in one of two 
options being pursued: 

 The regularisation of the breach - in some circumstances the former 
RTB property owner may be able to make a retrospective request to 

vary or remove the covenant. However, there is no guarantee that 
this request will be granted. Any retrospective request would be 
subject to the same tests applied to a prospective request to vary a 

housing covenant as described under section 8.1  
Or  

 Enforcement action being taken to require the owner to rectify the 
breach and return the use of the property to its original purpose, 
e.g. a single permanent residential dwelling.  

 
90. If retrospective permission is refused the owner will be expected to 

take action to comply with the restrictive covenant within a given 
timeframe related to the specific case. Legal action may be taken if the 
owner does not fulfil the Council’s request to comply with a restrictive 

housing covenant. 
 

91. The applicant assumes all responsibility for paying the Council’s fees 
and to pay any charges associated with any change of use to the land. 
Any fee for the removal or varying of a covenant will be determined by 

the Council’s Housing Service on the advice from Legal Services. 
 

92. The main legislative remedy for a breach (or a threatened breach) of a 
restrictive covenant is an injunction. An injunction is only sought in the 
County or High Court in the most exceptional investigations and used 

as a last resort if the Council considers it necessary to restrain an 
actual or anticipated breach. The contravention of an injunction is 

contempt of Court and the Court can levy an unlimited fine or impose a 
custodial sentence. 
 

93. Where the breach has yet to be committed the court is very likely to 
award an injunction. This is likely to have limited use in the application 

of this Policy but might be useful on those occasions when an owner of 
a former RTB property plans to breach their covenant and refuses to 
engage with the Council in respect of the proposed breach.  
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94. An owner can appeal a decision as described in section 8.6 below.  
 

8.4 Planning Related Breaches of Covenant 
 

95. In those cases where there has been both a planning breach and a 
breach of covenant, planning enforcement will take the lead in deciding 

whether or not to pursue enforcement action against the planning 
breach.  
 

96. There are time limits for taking planning enforcement action: 
 Four years after substantial completion in relation to the erection of 

buildings and change of use of existing buildings to residential use; 
and 

 Ten years for most changes of use of land or buildings and breach 

of condition. 
 

97. If a decision is made not to pursue the planning breach the applicant 
will still be in breach of their covenant. In terms of the breach of the 

covenant the Council will use the same time limits used by planning in 
its considerations on how to deal with the identified breach. 
 

98. All such owners of former RTB properties should apply to the Council to 
vary or release the relevant part of the covenant. The decision to not 

pursue the breach of planning through planning enforcement does not 
automatically mean that the breach of covenant will be varied or 
released and each case will be examined on its own merits. 

 
99. Planning enforcement issues are usually capable of resolution without 

resorting to formal enforcement action or prosecution. However, if 
negotiation fails to resolve the problem, the enforcement team has a 
number of tools it can use to obtain information or remedy the breach 

if it deems it expedient to do so. 
 

100. Prosecutions are normally brought in the Magistrates Court against the 
failure to comply with any of the notices issued and some serious 
cases may be referred to the Crown Court. Failure to respond or 

comply with the requirements of the notices above will result in 
prosecutions being brought if it meets the evidential tests and is 

deemed in the public interest to do so. 
 

101. Owners of former RTB properties that are involved in formal 

enforcement actions or prosecutions will generally have to pay their 
own costs even if they are successful. If the application is 

unsuccessful, the Council will usually seek to recoup its costs from the 
applicant. 

 

8.5 Unacceptable Breaches of Covenant 
 

102. Unacceptable breaches of covenant are those that the Council is likely 
to enforce against - although exceptional circumstances may be taken 

into account on a case by case basis. It is not the intention to impose 
any time limits against these types of breaches and investigation will 
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be undertaken and enforcement action generally pursued irrespective 
of when the breach first occurred. 

 
103. It is expected that breach enforcement issues are capable of resolution 

without resorting to formal enforcement action or prosecution. 

However, if negotiation fails to resolve the problem, the enforcement 
team has a number of tools it can use to obtain information or remedy 

the breach. 
 

104. Failure to respond or comply with the requirements of relevant legal 

notices being issued may result in prosecutions being brought against 
the owner of the former RTB property if it meets the evidential tests 

and is deemed in the public interest to do so. Prosecutions are 
normally taken to Magistrates Court against the failure to comply with 

enforcement action although some serious cases may be referred to 
the Crown Court.  
 

105. Owners of former RTB properties that are involved in formal 
enforcement actions or prosecutions will generally have to pay their 

own costs, even if they are successful. If the application is 
unsuccessful, the Council will usually seek to recoup its costs from the 
applicant. 

 

8.6 Right of Appeal 
 

106. If a request for a variation or release of a covenant is not approved the 

owner of a former Council owned home can appeal to the Council for a 
reconsideration of the application. 

 
107. If an appeal is lodged with the Council - the Council’s Stage 1 

complaints processxxiv will be used followed by Stage 2 if required 

(appendix 3). 
 

108. If a variation or release of a covenant is refused by the Council after 
stages 1 and 2, an application can be made to the Lands Chamber of 
the Upper Tribunalxxv (previously Lands Tribunal) for the discharge or 

modification of a restrictive covenant. An applicant must establish an 
interest in the freehold land which is subject to the restriction and one 

ground of action against everyone who benefits from that restriction. 
 

109. The Lands Chamber of the Upper Tribunal has jurisdiction to discharge 

or to modify a restrictive (but not a positive) covenant where the 
applicant can show that one of the grounds set out in Law of Property 

Act 1925 s 84xxvi applies.  
 

110. There are four potential grounds upon which the Lands Tribunal can 

discharge a covenant:  
 The covenant is obsolete (Ground (a));  

 There is agreement to the discharge or modification between all 
those with the benefit of the restriction (Ground (b)); 

 The restriction restricts a reasonable use of the land and confers no 

practical benefit of substantial value or advantage on the persons 
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entitled to the benefit of it (or is contrary to the public interest) and 
the loss of the covenant can be compensated in money (Ground 

(aa)); 
 No injury will be caused to those entitled to the benefit of the 

covenant by reason of its discharge or modification (Ground (c)).  

 
111. The most commonly used grounds are that the covenant has become 

obsolete or where it impedes reasonable use or development. Where a 
covenant is discharged or modified the applicant will usually have to 
pay compensation. Even if successful the applicant will usually have to 

pay their own costs. If the application is unsuccessful, the Council will 
seek to recoup its costs from the applicant. 

 

8.7 Guiding Principles to be used in awarding 
damages to the Council if the value of the former 
RTB property is increased through the variation 
or release of parts of a covenant 
 

112. Council owned homes are sold at a significantly discounted price 
through Right to Buy to provide the current tenant with the 
opportunity to own their own home – this is likely to be the only 

opportunity such tenants have of owning their own home as they are 
unlikely to be able to afford to do so in the private sector. The 

intention is that this home, built with public money, remains a single 
residential dwelling in its current form in perpetuity as set out in the 

covenant attached to the property. 
 

113. Circumstances do change – and the original RTB or subsequent owner 

may decide to make changes to their home for a number of reasons. 
These changes may result in the value of the property significantly 

increasing if the potential uplift in value of the proposed changes was 
not taken into account when the property was originally valued.  
 

114. The decision by the Council on whether to seek damages or 
compensation if the value of a former RTB property is increased 

through the variation or release of parts of a covenant will be 
considered on a case by case basis.  
 

115. If the Council does decide to seek damages or compensation - the 
following principles act as a guide to the assessment process that will 

take place. 
 The uplift to the value of the property in making the changes 

proposed will be estimated; 

 The starting figure for negotiation will be 33% of the increase in 
value or development profit that would result from the release of 

the covenant (i.e. the 'Stokes' percentage); 
 Other factors that are relevant can be identified by both parties and 

will be taken into account - and may increase or decrease the 

starting figure; 
 Each case will be negotiated on its own merits; 
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 Any awards of damages or compensation payments made to the 
Council will be invested in the ring-fenced Housing Revenue 

Account and will be used to help support the delivery of additional 
homes. 
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9. Communication, Evaluation 
& Review 
  

9.1 Communication 
 

116. This Policy has the ability to impact on many owners of former RTB 
properties in Cornwall and every effort will be made to ensure that the 
policy and the actions proposed are widely communicated. 

 
117. Managers and staff involved in the implementation of the policy will 

receive a copy of the policy and procedural flow chart. The Council will 
provide sufficient training to enable staff to understand and comply 
with the policy. 

 
118. A copy of the Policy will be placed on the Council’s website and 

relevant links will be provided including to likely costs. A fact-sheet 
providing details of the policy will be available to customers who 
enquire and will cover some of the most frequently asked questions. 

 
119. Any amendments to the policy will be communicated, in a timely 

manner, to managers and staff involved in implementing the policy.  
 

Evaluation & Review 
 

120. An evaluation of this Policy will be undertaken throughout the first year 
of its implementation to ensure that the Policy is effective and having 
the required impact. This may result in some amendment to the Policy 

document. 
 

121. A full review of this policy will be conducted every 5 years (unless 
there is a significant change in legislation) to make sure the policy 
continues to be efficient and effective, whilst ensuring it still meets 

current legislation and the Council’s Constitution. 
 

 
 

 
 



 

Post Right to Buy Policy 15 

V1.0 Final 

Information Classification: PUBLIC 

Appendix 1  
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Appendix 2 
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Appendix 3 
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