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Please quote our reference on all correspondence 
 
PRE-ACTION PROTOCOL FOR JUDICIAL REVIEW 
Re: St Enoder Neighbourhood Development Plan 
 
 
Dear Sirs 
 
 
We write in respect of your letter dated 28 November 2019 in relation to the St Enoder Neighbourhood 
Development Plan.  
 

1. The proposed Claimant: Kingsley Developments (SW) Ltd 

 

2. The proposed Defendant: The Cornwall Council 

 

3. The details of the Defendant’s legal advisors: , Senior Lawyer, Cornwall Legal 

Assurance Service, Customers and Support Services Directorate, Cornwall Council.  Telephone 

number , Fax number  DX number 122620 Truro 4.  email 

  

 

4. The decision proposed to be challenged: The Defendant’s decision dated 14 November 2019. 

The Defendant’s response to the proposed claim 
 

5. We start with your request for further information about the Council’s decision of 14 November 

2019 and the matters that you raise in your letter under Ground 4. 

Stephens and Scown 
DX 81203 Truro 
 
 
And by email  
 

  
 
 
 
 

  

Your ref: CT/KING 
My ref: RM/060398 
Date: 12 December 2019 
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6. In short, the Council accepts that there is a lack of clarity in the decision of 14 November 2019 as to 

what exactly was proposed to be put to referendum by way of the St Enoder Neighbourhood 

Development Plan (“the NDP”). 

7. In the circumstances, the Council considers that the sensible and proportionate course of action is 

for matter to be put back before the Service Director for Planning and Sustainable Development for 

a final decision to be made pursuant to paragraph 12 of Schedule 4B to the 1990 Act. In so doing, 

the Council will address certain of the issues raised in your pre-action protocol letter, as set out 

below. 

8. We trust that this deals with your request for further information at Section 8 of your letter and the 

matters you raise under Ground 4.  

9. We also trust that this will obviate any need (or, indeed, any purpose) to a challenge to the 

Council’s decision of 14 November 2019.  

10. Given the course of action that the Council intends to take, we do not propose to provide a 

comprehensive response to your substantive concerns in relation to the NDP and the modifications 

that were proposed to it but we respond briefly to each of the proposed grounds of challenge as 

follows.  

Ground 1: Conflict between supporting text to Housing Policy 2 and Housing Policy 3 and the strategic 
policies of the Local Plan  
 

11. You suggest that there is a conflict between the supporting text to Housing Policy 2 as modified and 

Housing Policy 3 and Policy 3 of the Cornwall Local Plan. You point out that the Examiner found 

that, in its submission version, Housing Policy 2 sought to provide a ‘local’ interpretation for 

‘rounding-off’ which was otherwise defined by Local Plan Policy 3 and so Housing Policy 2 did not 

meet the basic conditions. You suggest that the relevant supporting text both as proposed by the 

Examiner and as proposed in the modified NDP is also in conflict with Housing Policy 3 and is still 

not in general conformity with Policy 3 of the Local Plan. 

12.  The Council would note that you have not identified in your letter what you say was the legal error 

in the Council’s decision, bearing in mind that the question of whether a Neighbourhood Plan 
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meets the basic conditions is a matter of planning judgment for the local planning authority 

(Persimmon Homes (Thames Valley) Ltd v Stevenage BC [2006] 1 WLR 334 at paragraph 29 and R 

(DLA Delivery Ltd) v Lewes DC [2017] PTSR 949 at paragraph 23) and the local authority has a 

“broad” discretion, pursuant to paragraph 12(6)(a) of Schedule 4B to the Town and Country 

Planning Act 1990, in considering whether a particular modification is necessary for the purposes of 

satisfying the basic conditions (R(Kebbell Developments Ltd) v Leeds CC [2018] 1 WLR 4625 at 

paragraph 34).  

13. That said and in any event, the Council does not agree that there is any conflict between the 

supporting text for Housing Policy 2 as modified (whether as proposed by the Examiner or in the 

modified NDP) and Housing Policy 3 or Local Plan Policy 3. 

14. As you are aware, the Examiner’s objection to the way in which the submission version of Housing 

Policy 2 addressed ‘rounding off’ was that the policy sought to add a ‘local’ interpretation for 

‘rounding off’ which would undermine the purpose of the definition of ‘rounding off’ in Local Plan 

Policy 3. 

15. That concern on the part of the Examiner is not applicable to the modified supporting text to 

Housing Policy 2 because that supporting text does not provide any alternative interpretation for 

‘rounding off’. Rather, the modified supporting text (both as proposed by the Examiner and in the 

modified NDP) makes clear that development outside but adjacent to the settlement envelopes to 

which Housing Policy 2 relates would not be ‘rounding off’ as defined by Local Plan Policy 3. In 

particular, in the judgment of the Council, the settlement envelopes were identified in such a way 

as to incorporate any opportunities for ‘rounding off’ within the meaning of Local Plan Policy 3 (as 

the Examiner had identified at paragraph 7.27 of the Report). As such, the modified supporting text 

does not provide an alternative ‘interpretation’ for ‘rounding off’ but rather makes clear how the 

‘rounding off’ element of Local Plan Policy 3 applies to those settlement envelopes and the land 

outside but immediately adjacent to them. 

16. There is thus no conflict between the supporting text and either Local Plan Policy 3 or Housing 

Policy 3 of the NPD.  
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17. Of course, Housing Policy 2 only applies to those settlements named in the policy for which a 

settlement envelope has been identified. Whether development other than that adjacent to the 

settlements identified in Housing Policy 2 would be ‘rounding off’ for the purpose of Local Plan 

Policy 3 and Housing Policy 3 of the NDP will depend on a case by case application of the policies. 

18. While the Council does not accept that there would be any conflict arising from the supporting text 

to Housing Policy 2 as you suggest under Ground 1, the Council will consider whether, in making 

the final decision under paragraph 12 of Schedule 4B, that text should be amended to provide even 

greater clarity in accordance with the Council’s position which is as set out above. 

 
Ground 2: Housing Policy 1 – title 
 

19. The Council agrees that the title of Housing Policy 1 should be ‘Housing Delivery.’ That change will 

be incorporated into the final decision made under paragraph 12 of Schedule 4B.  

Ground 3: Housing Policy 4 – Policy justification  
 

20. You suggest that Housing Policy 4 is not consistent with Policy 9 of the Cornwall Local Plan and so 

the first paragraph of supporting text of the policy justification should be amended.  

21. We do not agree that Housing Policy 4 is inconsistent with Policy 9 of the Local Plan or that the 

supporting text in the policy justification should have been deleted as you suggest. Whereas the 

submission version of Housing Policy 4 was identified by the Examiner to be in conflict with Policy 9 

of the Local Plan, in accordance with his findings and recommendations, Housing Policy 4 as 

modified does not prevent exception sites adjacent to settlements other than the principal 

settlements from coming forward. The promotion of the principal settlements as locations for 

development on exceptions sites does not imply that development on exception sites elsewhere 

would conflict with the policy, as you suggest, but merely that such development would not be 

actively promoted by it. That approach is (as was recognised by the Examiner) fully consistent with 

Policy 9 of the Local Plan. 

 
 
Ground 4: 






