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By e-mail:  
 Dear Sirs 
 
Judicial Review - Pre-Action Protocol Letter 
St Enoder NDP - Decision to publish and proceed to referendum 
 
 
 
 
1. The Defendant 
 
The Cornwall Council in its capacity as local planning authority (the “LPA”). 
 
 
2. The Claimant 
 
Kingsley Developments (SW) Ltd 
 
 
3. The Defendant’s reference 
 
PA19/00012/NDP 
 
 
4. The Claimant’s legal advisers 
 
Stephens Scown LLP 
Osprey House 
Malpas Road 
Truro 
Cornwall TR1 1UT 
 
 
5. Matter being challenged 
 
The Defendant’s Decision dated 14 November 2019 that “the St Enoder Neighbourhood 
Development Plan be modified according to the Examiner’s recommendations, that the Plan 
proposal decision be published and that the Plan progress to Referendum”. 
 
 



 

 

6. Interested Parties 
 
The St Enoder Parish Council 
 
 
7. The issue 
 
The issue concerns the LPA’s decisions in relation to the St Enoder Neighbourhood 
Development Plan (the ‘NDP’). 
 
The Defendant has published a webpage1 setting out the following documents:- 

 St Enoder Neighbourhood Development Plan with Examination Modifications (the 
‘Modified NDP’) 

 St Enoder NDP Examiners Report (the ‘Examiner’s Report’) 
 St Enoder NDP Post Examination Modifications Officer Report (the ‘Officer’s 

Report’) 
 St Endoer NDP Modifications Table (the ‘Schedule’) 
 St Enoder NDP Post Examiantion Decison Notice (sic) (the ‘Decision Notice’) 

 
In the Decision Notice, the LPA decided on 14 November 2019 “That the St Enoder 
Neighbourhood Development Plan be modified according to the Examiner’s 
recommendations, that the Plan proposal decision be published and that the Plan progress 
to Referendum” (the ‘Decision’) 
 
The documents produced by the LPA (referred to above) to inform the Decision appear to 
indicate that the Defendant’s Decision was intended to be to modify the NDP to the Modified 
NDP. However, the Decision explicitly refers to modifying the NDP in accordance with the 
“Examiner’s recommendations” (i.e. the Examiner’s Report dated 01 October 2019). 
 
As set out, the Decision refers only to the Examiner’s recommendation.  Clarity is sought as 
to what will be put to referendum.  The position is confused further by additional 
modifications being included within the Modified NDP that are not found within the 
Examiner’s Report, the Officer’s Report, the Schedule, or the Decision (see Ground 5). 
 
The Modified NDP, fails the ‘basic conditions’ for the reasons set out in Grounds 1 and 2 
below.  The Claimant also considers that the NDP modified in accordance with the 
Schedule, and the NDP modified by the Examiner’s Report also fail the basic conditions (see 
Grounds 1 and 2). 
 
 
 
Ground 1: Supporting text to Housing Policy 2 conflicts with Housing Policy 3 and is not in 
general conformity with the strategic policies of the Local Plan 
 
Introduction 
 
NDP Housing Policy 3 supports small-scale infill development and small-scale rounding off 
in discrete blocks of housing which lie outside the settlement envelopes.  However, the final 

                                                
1 https://www.cornwall.gov.uk/environment-and-planning/planning/neighbourhood-
planning/neighbourhood-planning-in-cornwall/tab-placeholder/s/st-enoder-neighbourhood-development-
plan/ 



 

 

sentence of the new paragraph of supporting text to Housing Policy 2 in the Modified NDP 
sets out that housing developments outside of, but immediately adjacent to, settlement 
envelopes should be exception sits and should not be considered as rounding off .  Hence, 
the supporting text to Housing Policy 2 has the effect of being in conflict with Housing Policy 
3 and Cornwall Local Plan Policy 3. 
 
Therefore, as drafted in the Modified NDP, the NDP is itself irrational, but also contrary to the 
basic conditions (a) and (e).  There are similar (but slightly different) issues in respect of the 
NDP modified in accordance with the Schedule, and the NDP modified by the Examiner’s 
Report. 
 
 
Housing Policy 2  
 
The Claimant objected to parts of the proposed Housing Policy 2 on the basis that its 
attempt to redefine rounding off as solely being acceptable as rural exception sites was not 
in general conformity with the strategic policies contained in the development plan. 
 
The Examiner found in his report that:- 
 

7.24 Having considered all the evidence on this matter I am not satisfied that the 
wider policy meets the basic conditions. In general terms it seeks to add a 
local interpretation of strategic policies without any compelling evidence or 
justification in some of its key components. The effects of these components 
would otherwise have the ability to conflict with the government’s objective of 
significantly boosting the supply of new homes. In addition, several strands of 
the policy are not in general conformity with strategic policies in the 
development plan. These are considered in detail in the next sections of this 
report. 

 
7.25 On the rounding off issue (paragraph 5 of the policy) the submitted Plan 

asserts that housing development outside of, but immediately adjacent to 
settlement envelopes will not be considered as rounding off as identified in 
Policy 3 of the Local Plan. The Policy justification comments that the 
settlement envelopes were deliberately drawn quite tightly to ensure that 
potential additional housing sites which come forward in locations adjacent to 
built-up areas would be dealt with as exception sites. The underlying principle 
of this matter was to ensure that a higher proportion of affordable housing is 
brought forward. Whilst I can understand the approach taken and its 
importance for local residents, I am not satisfied in its capacity as a part of a 
policy that it is in general conformity with the strategic policies in the 
development plan and Policy 3 of the Local Plan in particular. Its effect would 
be to undermine the purpose of the definition of ‘rounding off’ in paragraph 
1.68 of the Local Plan. On this basis I recommend its deletion as a part of the 
policy. However, to recognise that the Plan has been prepared with specific 
objectives in mind and given the positive way in which the submitted Plan is 
delivering its component of new housing growth in the Community Network 
Area I recommend that a modified version of the approach is incorporated 
into the supporting text. I also recommend consequential modification to the 
wider Policy justification. 

 



 

 

He recommended that the Policy be amended as follows (additions in bold, deletions 
struckthrough). 
 

HOUSING POLICY 2: 
 
SETTLEMENT ENVELOPES 
 
The Neighbourhood Plan contains defines settlement envelopes for: 

(i) Fraddon, Indian Queens and St Columb Road (shown on large maps 2, 3 
and 4). 

(ii) Summercourt (shown on large map 5). 
 
Development within the settlement envelopes will be considered acceptable in 
principle supported provided it does not materially harm the character of the area 
and is consistent with other policies in the Neighbourhood Plan, Cornwall Local Plan 
and National Planning Policy Framework.  
 
Land outside the settlement envelopes is considered to be countryside which should 
be safeguarded for the diversity of its landscape, the wealth of its natural resources 
and its ecological, agricultural and recreational value. 
 
Housing developments outside the settlement envelopes will only be permitted 
supported where they are consistent with HOUSING POLICY 3 of this Plan, or 
policy 7 (rural housing) of the Cornwall Local Plan, or policy 9 (rural exception sites) 
of the Cornwall Local Plan and HOUSING POLICY 4 of this Plan. [Housing 
developments outside the settlement envelopes will only be supported where 
they are consistent with] Policies, 3, 7, 9 or 21 of the Cornwall Local Plan as 
relevant to the development concerned. 
 
Housing developments outside of, but immediately adjacent to, the settlement 
envelopes will not be considered “rounding off” as set out in the policy 3 of the 
Cornwall Local Plan. 
 
Housing developments on previously developed land outside of, but immediately 
adjacent to, settlement envelopes will only be permitted as exception sites. Housing 
developments will otherwise not be permitted on previously developed land outside 
settlement envelopes, unless it complies with HOUSING POLICY 3 of this Plan. 

 
The Examiner thus recognised that the proposed local interpretation of rounding off as only 
being appropriate as rural exception sites was not in conformity with the Cornwall Local 
Plan.  In particular, he required the deletion of the part of the proposed policy that it should 
not be considered rounding off as set out in policy 3 of the Cornwall Local Plan. 
 
Hence, the proposed supporting text in the Modified NDP is clearly an attempt by the 
Defendant to reintroduce the policy, which the Examiner found to be objectionable, through 
its inclusion in the supporting text. 
 
 
The Examiner went on to require modifications to the proposed NDP as follows:- 
 

Replace the second paragraph of the Policy justification on page 13 with: 



 

 

‘The defined settlement envelopes acknowledge that the principal settlements have 
very clear and obvious boundaries. In this context an alternative definition of their 
boundaries would be inappropriate and difficult to identify. The identified settlement 
envelopes provide the basis against which the strategic policies in the Local Plan can 
be applied in general, and within which proposals for rounding off and exception sites 
in particular can be determined. In this context the Parish Council considers that 
proposed housing developments outside of, but immediately adjacent to, settlement 
envelopes should not be considered as rounding off as defined in Policy 3 of the 
Cornwall Local Plan.’ 

 
The Modified NDP does not follow the Examiner’s requirement in respect of the second 
paragraph of the Policy justification, the second paragraph remains (unedited). 
 
In respect of the Examiner’s proposed replacement paragraph, that has been included as 
the first paragraph of supporting text after the policy, but has been amended by the LPA.  
The (material) modifications to the replacement paragraph (in the Modified NDP) are as 
follows:- 
 

‘... The identified settlement envelopes provide the basis against which the strategic 
policies in the Local Plan can be applied in general and, and within which proposals 
for rounding off and exception sites in particular can be determined. In in this context, 
the Parish Council considers that proposed housing developments on greenfield 
land outside of, but immediately adjacent to, settlement envelopes should be 
exception sites.  Such developments should not be considered as rounding off as 
defined in Policy 3 of the Cornwall Local Plan.’ 

 
The Claimant objects to the amendments to the final sentence of this new paragraph (both 
as required by the Examiner’s Report and as published (as above) in Modified NDP – and 
also in the Schedule). 
 
In the form set out by the Examiner (i.e. including reference to the Parish Council’s views) it 
is unhelpful and inconsistent with the remainder of the NDP, particularly Housing Policy 3 (as 
modified) and also inconsistent with the Cornwall Local Plan. 
 
As published in Schedule it is unrecognisable from the form set out by the Examiner and is 
inconsistent with other policies within the NDP and the Cornwall Local Plan.  The 
amendments achieve what the Examiner has specifically set out as being unacceptable and 
not in conformity with the Cornwall Local Plan. 
 
As published in Modified NDP it is unrecognisable from the form set out by the Examiner and 
includes insertions not set out in the Schedule.  It is inconsistent with other policies within the 
NDP and the Cornwall Local Plan.  The amendments achieve what the Examiner has 
specifically set out as being unacceptable and not in conformity with the Cornwall Local Plan 
and go even further beyond those set out in the Schedule. 
 
 
 
Housing Policy 3 
 
In considering the amendments to the supporting text to Housing Policy 2, it is necessary to 
consider other policies within the NDP. 
 



 

 

Housing Policy 3, as modified (by both the Examiner and as published in the St Enoder 
Neighbourhood Plan) reads:- 
 

HOUSING POLICY 3: 
 
INFILL AND ROUNDING OFF IN HAMLETS / RURAL SETTLEMENTS / DISCRETE 
BLOCKS OF HOUSING 
 
Proposed developments of small-scale infill development and small-scale rounding 
off will be supported in hamlets, rural settlements and discrete blocks of housing 
which lie outside the settlement envelopes as identified in Housing Policy 2. 

 
I.e. small scale rounding off will be supported in discrete blocks of housing which lie outside 
the settlement envelopes.  This is in conflict with the supporting text to Housing Policy 2 as 
set out above (in both the Schedule and the Modified NDP). 
 
In respect of Housing Policy 3, the Examiner recorded that:- 
 

“…it would be inappropriate for the submitted Plan to depart from the more general 
approach included in the adopted Local Plan. In these circumstances I recommend 
modifications to the policy and the policy justification to remedy these matters. Their 
wider effect is to retain a general approach in the policy and to apply a more precise 
indication of numbers within the supporting text. In doing so I also recommend the 
deletion of the two bullet points at the end of the policy. The matters raised are 
already included within the adopted Local Plan. In addition, they add further to a 
complicated suite of housing policies which, as submitted, do not have the clarity 
required by the NPPF.” 

 
 
 
Conclusion on the supporting text to Housing Policy 2 

 
Hence, the supporting text to Housing Policy 2 in both the Modified NDP and the Schedule 
has the effect of being in direct conflict with Housing Policy 3 and is not in general conformity 
with Policy 3 of the Local Plan. 
 
In the supporting text referred to in the Examiner’s Report it is unnecessary to record the 
Parish Council’s views on the interpretation of Policy 3 of the Cornwall Local Plan. 
 
It is contrary to the basic conditions to set out that developments outside the settlement 
envelope will not be considered rounding off. 
 
In order to meet the basic conditions, the supporting text should read as set out by the 
Examiner, but with the following deletion:- 
 

‘The defined settlement envelopes acknowledge that the principal settlements have 
very clear and obvious boundaries. In this context an alternative definition of their 
boundaries would be inappropriate and difficult to identify. The identified settlement 
envelopes provide the basis against which the strategic policies in the Local Plan can 
be applied in general, and within which proposals for rounding off and exception sites 
in particular can be determined. In this context the Parish Council considers that 
proposed housing developments outside of, but immediately adjacent to, settlement 



 

 

envelopes should not be considered as rounding off as defined in Policy 3 of the 
Cornwall Local Plan.’ 

 
 
 
Ground 2: Housing Policy 1 - title 

The Claimant objected to the drafting of Policy 1 on the basis that “As drafted the policy 
could be used to prevent development above the target figure. Therefore the policy needs to 
be amended to ensure that it is understood to be a minimum figure of housing delivery, and 
not a cap on development”. 

The Inspector set out that “I recommend modifications to the policy so that it has the clarity 
required by the NPPF. Firstly, I recommend that the title is changed to Housing Delivery. 
Plainly delivery is the key issue. As submitted the use of the word target implies a restriction 
on housing delivery”2 and “In the title replace Housing Target with Housing Delivery”. 

The Schedule does recommend amending the title, but the Modified NDP has not amended 
the title of Housing Policy 1. 

The inclusion of a target as opposed to delivery is contrary to national guidance and the 
Local Plan. 

In order to meet the basic conditions, the title to Housing Policy 1 should read as set out by 
the Examiner, and the Schedule. 

 

Ground 3: Housing Policy 4 – Policy Justification 

The Claimant objected to Housing Policy 4 on the basis that it was not in general conformity 
with the Local Plan Policy 9. 

The Examiner recommended modifications to Housing Policy 4 accordingly.  His comments 
included that:- 

7.37 The policy is explicit that exception sites are to be located immediately 
adjacent to the settlement envelopes around Fraddon, Indian Queens, and St 
Columb or Summercourt. This approach is understandable given that they are the 
principal settlements in the neighbourhood area. However, the specific nature of the 
policy excludes other smaller settlements in the neighbourhood area from its 
provisions. This is contrary to the approach in Policy 9 of the Local Plan which offers 
support to exception schemes outside of but adjacent to the existing built up areas of 
smaller towns, villages and hamlets. In this context I can understand the basis on 
which the Parish Council intends to encourage the concentration of new affordable 
housing on exception sites to be located immediately adjacent to the principal 
settlements in the neighbourhood area. By definition these settlements have the 

                                                
2 Para 7.17 



 

 

greatest concentration of community, retail and other services. Development in these 
locations will be more sustainable than others which may be proposed elsewhere. 

7.38 On this basis I recommend that the first part of the policy is reconfigured so that 
it offers specific support for exception sites adjacent to the settlement envelopes of 
Fraddon, Indian Queens and St Columb and Summercourt. This will provide a 
locally-distinctive focus for the development industry, land owners and social housing 
providers. However, it will not prevent the potential for other exception sites to come 
forward elsewhere which would otherwise comply with strategic policies in the Local 
Plan. This approach will ensure that the policy is in general conformity with the 
strategic policies in the Local Plan. 

I.e. he did not consider that the proposed policy was in general conformity with the Strategic 
Policies of the Local Plan and that the NDP could seek to support exception sites at the 
principal settlements in the parish without excluding the possibility of rural exception sites at 
smaller settlements. 

On that basis it cannot rationally be said that Housing Policy 4 is “fully consistent with Policy 
9 of the Cornwall Local Plan”.  The implication is that rural exception sites which are not 
adjacent to the principal settlements would be contrary to the NDP, and hence may be 
refused on that basis, whereas the Examiner was clear that this is not the case. 

The first paragraph of supporting text of Policy Justification should be amended as follows:- 

This policy is fully consistent with Policy 9 of the Cornwall Local Plan, which seeks to 
bring forward exception sites, on which a majority of the housing would need to be 
affordable. 

 

Ground 4: Decision to proceed to referendum 

To the extent that the Defendant intends to proceed to referendum with anything other than 
the NDP as modified by the recommendations in the Examiner’s Report, no such decision 
has been made by the Defendant. 

The Decision was “That the St Enoder Neighbourhood Development Plan be modified 
according to the Examiner’s recommendations, that the Plan proposal decision be published 
and that the Plan progress to Referendum.  This is not surprising given that this is the 
recommendation in the Officer’s Report, although the content of the report appears to 
indicate that the recommendation is otherwise. 

It is unclear from the documents produced by the LPA to inform the Decision whether their 
decision is to modify the NDP in accordance with: i) the Examiner’s Report; or ii) the 
Schedule; or iii) as per the Modified NDP; or iv) some other modifications.  As set out, the 
Decision refers only to the Examiner’s recommendation.  Clarity is sought as to what will be 
put to referendum. 



 

 

Given the apparent confusion, it cannot be said that the decision maker was clear as to: i) 
what version of the NDP was being approved for referendum; or ii) the reasons why that 
version was preferred over any other version. 

 

Ground 5: Further (unauthorised) amendments within the Modified NDP 

The Modified NDP published on the Defendant’s website3 does not accurately reflect the 
modifications set out in the Schedule (nor any other document).   

For example, the replacement paragraph in the supporting text to Housing Policy 2 (already 
modified from the Examiner’s recommendation to the Schedule of Modifications – see 
above), is further modified from the Schedule as follows:- 

‘outside of, but immediately adjacent to, settlement envelopes should be exception 
sites.  Such developments should not be considered as rounding off as defined in 
Policy 3 of the Cornwall Local Plan.’ 

Secondly, as set out above, the Schedule recommends modification of the title of Housing 
Policy 1, but this is not included within the Modified NDP. 

At this stage we have not had the opportunity to check for any other errors between the 
Schedule and the Modified NDP, but reserve the right to raise other matters in a similar vein. 

There is no apparent authority for such amendments, they are not included within the 
Decision, nor the Schedule, nor the Officer’s Report. 

 

8. Action that the Defendant is expected to take 
 
The Claimant expects the Defendant to:- 
 

i) Clarify which document (if any – see below) it intends to put to referendum: a) the 
Modified NDP; or b) the NDP modified per the Schedule; or c) the NDP modified 
according to the Examiner’s Report; or d) another version of the NDP. 
 

ii) Make a new decision if the Defendant intends to put anything other than the NDP 
modified according to the Examiner’s Report recommendations to referendum, as 
the Decision does not provide for anything other than that. 

 
iii) In any event, withdraw the Decision, on the basis that it was not clear as to which 

version of the NDP was to be put to a referendum, nor the reasons for that 
Decision. 

 
iv) Not put any version of the St Enoder NDP to referendum, without having first 

amended the NDP so as to address the issues raised above in Grounds 1 and 2, 
i.e. delete the relevant part of the supporting text to Housing Policy 2 referring to 

                                                
3 https://www.cornwall.gov.uk/media/41154798/st-enoder-neighbourhood-plan-final-with-examination-
modifications-reduced-size.pdf 



 

 

the rounding off and rural exception sites; delete the second paragraph of the 
Policy justification to Housing Policy 2; and amend the title of Housing Policy 1. 

 
v) Confirm that the LPA agrees that a claim in such terms would be an ‘Aarhus 

convention claim’ per CPR Rule 45.2(a). 
 
 
9. ADR proposals 
 
The Claimant is willing to suggest the matter be resolved by arbitration, through instructing 
suitably experienced counsel to be agreed between the two parties, or in the absence of 
agreement, to be determined by the president of the Bar Council.  Costs of the arbitrator to 
be borne by the ‘losing party’. 
 
However, given the strict time limits for challenging the decision to proceed to referendum it 
is considered unlikely that this would provide a suitable dispute resolution procedure without 
also making a claim for Judicial Review in parallel. 
 
 
10. Information sought 
 
As above, clarification of the version to be put to referendum. 
 
 
11.  Documents considered relevant and necessary. 
 
Any additional documents (including notes, emails, letters, meeting notes etc) which concern 
the changes referred to above (e.g. including but not limited to communications between the 
Cornwall Council’s Officers, the Parish Council and the Cornwall Council Local Member). 
 
 
12. The address for reply and service of court documents: 
 
Stephens Scown LLP 
Osprey House 
Malpas Road 
Truro 
Cornwall TR1 1UT 
 
 
13. Proposed reply date 
 
The Defendant is expected to respond before 4pm on 12 December 2019. 
 
The Claimant reserves the right to add further detail to these grounds of challenge and also 
to add further grounds if necessary on consideration of the facts or any response to this 
letter. 
 
 
14. Orders Sought 
 



 

 

In the absence of the action that the Defendant is expected to take, or ADR, the following 
orders will be sought from the Court: 

a. Quashing the Decision; 
b. Costs. 

 
 
 
 
Yours faithfully 
 
 
 
STEPHENS SCOWN LLP 
 

 
 

 




