
 

2. 

APPLICATION MADE BY COLIN BROWN UNDER S.15(2) OF THE COMMONS ACT 2006 TO 

REGISTER LAND AT FORDER, SAL TASH, CORNWALL AS A TOWN GREEN. 

APPLICATION REFERENCE: No.2714 

REPORT AND RECOMMENDATION TO CORNWALL COUNCIL 

Introduction 

1. On 7 February 2008, Mr.Colin Brown submitted to Cornwall County Council, in its 

capacity as commons registration authority, an application made under. S.15(2) of the 

Commons Act 2006. 

Through that application Mr.Brown ("the Applicant") sought the registration as a town 

green of land described in his application form as "Forcier Green copse at (sic) quays at 

Saltash" ("the application land"). 

3. An objection was made to the application by the then owner of the application land, 

Mrs. Meryl Smith. Mrs.Smith's interest in the application land, together with the wider 

Shillingham Estate, was, in March 2011, transferred to Mr. and Mrs. James Ramsden. Mr 

and Mrs.Ramsden ("the Objectors") adopted and continue to pursue the objection made 

by their predecessor in title, Mrs.Smith. 

4. The application was accepted as having been duly made by the Cornwall Council ("the 

CRA"). Thereafter there followed a protracted period during which the application was 

considered by the CRA. Much correspondence passed between those concerned with 

the application. During this period, the CRA also took legal advice, first, on 22 June 2015, 

from Mr. James Findlay QC and, subsequently, on 25 October 2016, from Mr.Paul 

Wilmshurst. The application nonetheless remained undetermined. The CRA thereafter 

resolved that a public local inquiry should be held to consider the application. I was 

appointed by the CRA to conduct that inquiry and thereafter to produce a report on the 

application together with a recommendation as to whether the application should be 

accepted or rejected. 

5. The public inquiry was held between 10 and 12 December 2019. At that public inquiry 

Mr.Brown represented himself. The Objectors were represented by Mr.Gareth Pinwell 

1 



of Ashfords. I am grateful both to Mr.Brown and to Mr.Pinwell, and to those assisting 

them, for their assistance and for their respective contributions to the of inquiry. 

6. Mr.Martin Wright and Ms.Ruth Tomlinson, who are officers of the CRA, together with 

Mr.John Moritz of DWF Law LLP, the CRA's solicitors, attended each day of the inquiry 

and were responsible for its efficient and smooth running. All three provided 

considerable assistance to me and to other participants, for which I am most grateful. 

Structure of the Report 

7. Unavoidably, there are a range of matters which must be addressed in this report. 

address those matters under the following sub-headings. 

Description of the Application land 

Summary of Evidence given to the Inquiry 

Legal Requirements 

Conclusions of fact and law 

Recommendation 

8. address legal requirements more fully later in this report. However, it is useful to 

acknowledge at this stage, and in advance of setting out a summary of evidence, that 

the agreed relevant qualifying period for the purposes of the application is the 20-year 

period between 7 February 1988 and 7 February 2008. It is during this period that the 

legal requirements for registration must be demonstrated to have been met. I refer to 

this 20-year period as the "relevant qualifying period" throughout this report. 

Description of the Application Land 

9. The application land lies on the southern edge of the historic village of Ford er. 

10. The application land is shown on a plan produced by the CRA, pursuant to paragraph 19 

of my Revised Directions of 26 June 2019. This annotated plan has been agreed by the 

Applicant and the Objectors as identifying correctly the application land. The plan is 

reproduced as Annex 1 to this report. 

11. The application land, which comprises 0.301 hectares, is located on the west side of 

Forder Creek. Through Forder Creek flows the Latchbrook River or "Leat", which joins 

the St.Germans or Lynher River, further to the south. 
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of the application land. This road or track has since disappeared as a recognisable 

feature on the ground. I was told that the lease of the Green from the Duchy of Cornwall 

was executed on 25 August 1977 with a term which took effect from 1974. The lease 

subsists. 

Summary of Evidence Given to the Inquiry 

17. Both the Applicant and the Objector presented written evidence to the inquiry, as well 

as oral evidence given through witnesses who were called to the inquiry. The evidence 

given by witnesses who attended the inquiry had the benefit of being tested through 

cross examination by the opposing party. I too had the opportunity to ask questions of 

witnesses. As such, I have attached the most weight to those who appeared at the 

inquiry to give their evidence as witnesses. 

18. I have set out below a summary of what I consider to be the principal relevant points 

within the evidence of each witness who gave evidence, beginning with the witnesses 

called by the Applicant. I have also set, where necessary, out a briefer reference to the 

main points arising from the written evidence of each party. 

19. I should make clear at the outset that all of the witnesses from whom I heard were, I 

consider, honest and sought to provide, as best they were able, their recollections of the 

land and of the uses made of it. Unavoidably, with the passage of time, some 

recollections have become less clear or even, in some cases, distorted. Where I found 

this to be the case in respect of relevant evidence of a witness, I have identified this as 

part of the summary of their evidence. 

20. I heard claims that, over several years, there has been some animosity displayed by 

unidentified individuals towards the Objectors, and towards Mrs.Ramsden in particular. 

This is not a matter which is relevant to the issues upon which I have been asked to 

report and thus it is not for me to make any comment upon it. However, I should record 

that all those who attended and all those participated in the public inquiry displayed the 

utmost courtesy to me and to one another. 

Applicant's Evidence 

21. A summary of the evidence of witnesses called for the Applicant as follows. 
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and amenity concerns in and around the village. In the early 1990s the FCA was renamed 

the Forcier Community and Conservation Association (or FCCA), to reflect an increasing 

focus on conservation and environmental protection. 

55.eOne of the functions of the FCA was to carry out an annual exercise to clear rubbishe

from within the designated Conservation Area, which is focused on the village. Thee

Conservation Area includes the application land.e

56.eMr.Fursier was a member of the committee of the FCA when discussions took placee

about the taking of a lease of part of the application land from the Ince Estate. Hee

became secretary of the FCCA in succession to Mr. J. Miller. Mr.Miller informede

Mr.Fursier that a lease/licence with the Ince Estate had been agreed but Mr.Fursier hase

never seen a copy of it. Mr.Fursier was at a committee meeting of the FCA (or FCCA)e

when the entering into a lease was discussed. Although the Committee agreed that ae

lease/licence should be taken, Mr.Fursier dissented due to concerns about thee

organisation accepting public liability for the quarry area. His views did not prevail ande

he was "overruled". However, Mr.Fursier considers that in fact no lease/licence wase

ever signed.e

57.eAs secretary of the FCCA, Mr.Fursier wrote to Mr. Huntington-Whiteley, of Messrs.e

Strutt and Parker, agent to the Ince Estate, on 17 May 1996 in which he referred to lande

which had been "leased" to the FCCA by the Estate. As the second paragraph of thate

letter, Mr.Fursier wrote:e

"We recently carried out our annual "spring clean" of the public and leased areas 

within the Conservation Area, and again removed or burnt large quantities of 
rubbish and garden refuse from Castle Park quarry. You will recall that we agreed 

that it would be necessary to provide secure (and robust) fencing along the road 
frontage to discourage people from fly tipping. It is now time for action." 

58. On 28 September 1996 and 30 March 1997 Mr.Fursier, as secretary of the FCCA, enterede

into further correspondence with Mr.Huntington-Whiteley in respect of the fencing ofe

the quarry. Mr.Fursier stated, by reference to this correspondence, that "I was trying toe

discharge my responsibilities as I believed them to be".e

Car/Gammon 

59.eMr.Gammon lives at Burraton Coombe.e
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89. Mrs.Vincent confirmed the longstanding existence of the track through the copse which 

was sufficient, she said, for a tricycle to be taken along it. Mrs.Vincent described the 

track as well-worn and that children could "trundle a bike through the copse". 

Colin Brown 

90. Colin Brown, the Applicant, has lived in Forcier since 1999 and lived in the Saltash area 

intermittently for the previous 40 years. Mr.Brown confirmed he had no particular 

knowledge of the application land before 1999, save for a visit, at the invitation of 

Dr.Pilgrim, to see a yacht named The Marigold. 

91. Mr.Brown would use the land with his children for walks. His children would scramble 

down the bank to the foreshore and would go crabbing the quays. His children would 

also pick blackberries, but the bushes were lost when Mrs.Smith removed some trees 

from the copse. Mr.Brown has taken part in the village fete. Mr.Brown stated that races 

and train rides were available from that part of the open grassed area within the 

application land, which Mr.Brown considers represented around 30% of the whole 

grassed area, including the Green. 

92. Mr.Brown had always assumed that there was a public right of way in the form of a 

bridleway through the application land and along the alignment of the central path and 

the former Creek-edge path. 

Applicant's Written Evidence 

93. The Applicant has produced a substantial amount of written evidence. I have considered 

all of this material. To summarise within this report all of that material would not be 

realistic and is unnecessary. Where the documentary material produced by either party 

is relevant to my conclusions, I refer to it within my conclusions below. 

94. I have also read and considered all of the statements and user evidence forms produced 

by the Applicant, including those from individuals who did not appear as witnesses to 

give their evidence at the inquiry. To summarise each of those statements and user 

evidence forms in this report would lead to the report becoming disproportionately 

lengthy. However, the omission of such a summary should not be taken as an indication 

that this written evidence has been overlooked by me or has been unduly diminished in 

terms of its contribution towards my conclusions and overall recommendation to the 
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of such activities in fact took place to any material extent, or at all, on the application 

land. I recommend that the CRA adopts the same approach. 

Evidence for the Objectors 

97. One witness was called for the Objectors. That witness was Mr. Charles Huntington

Whiteley. Mr.Huntington-Whiteley is a fellow of the Royal Institution of Chartered 

Surveyors. He is a partner at the firm of Strutt & Parker. Since 1983, he, or the firm for 

whom he worked, has been involved in the management of the application land first on 

behalf of the Ince Estate and, subsequently, albeit on a more intermittent basis, for Mrs. 

Meryl Smith. 

98. Mr.Huntington-Whiteley made a statutory declaration on 31 July 2008 and this formed 

part of his evidence. Exhibited to that declaration is correspondence passing between 

Mr.Huntington-Whiteley and the FCA and latterly the FCCA concerning an agreement in 

respect of part of the application land. 

99. I will not at this stage summarise that correspondence. I address and refer to that 

correspondence to the extent necessary, as well as setting out the conclusions which I 

consider should be drawn from it, later in this report. 

100. Mr.Huntington-Whiteley states that, prior to 1990, some of the application land was 

rented to an undertaking named Dinham Boat Services for use for the overwintering of 

boats. In March 1990 Mr. Dinham, the principal of that business, transferred his interest 

in what was known as the Saltash Boat Market, to a Mr and Mrs.Woodhouse. On 3 April 

1991, a lease was granted of the copse (including the former quay) and some land to the 

south to Mr. T. H. Woodhouse for a period of three years commencing on 30 September 

1990. The demised land was to be used for the overwintering of boats. In 1990 there 

was an incident in which access to the leased land was obstructed by a wooden barrier. 

Mr.Huntington-Whiteley contacted inter alia Mr.Taylor, whose was involved in the then 

Forcier Community Association, to resolve the matter. 

101. In August 1993, Mr.Huntington-Whiteley wrote to the same Mr.Taylor offering to 

lease to the FCA the wooded part of the application land and the intertidal beach (or 

part thereof), there having been an earlier enquiry made on behalf of the community to 

Viscount Boyd that it be permitted to take over that land. Mr.Huntington-Whiteley 

recalls that Lord Boyd, who was a trustee of the landowner, was receptive to this 

19 





Obiectors' Written Evidence 

105.The Objectors have produced and rely on a witness statement from Viscount Boyd 

dated 7 October 2019, a witness statement from Mrs.Ramsden of 11 November 2019 

and a statutory declaration made by Mr.Neil Chapman. A second statement from 

Mrs.Ramsden was made on 25 November 2019 and was submitted at the inquiry. 

106.So far as Lord Boyd's statement is concerned, he refers to an approach that was 

made by the FCA in 1991 to the Trustees of the landowning Trust about the 

community taking a lease of the application land. At paragraphs 6 and 7 of his 

statement, Lord Boyd states as follows: 

"6. It was the clear intention of the Trust at all times from February 1994 that the 
land the subject of this application be used by the Forder Community Association 
with its express consent and on terms agreed within the Trust. If at any time since 
February 1994 to its sale in September 2005 anyone had suggested to the Trust that 
the land the subject of this application was being used by anyone "as of right" and 
without the express consent of the Trust, I am in no doubt that the Trust, through its 
land agent, Strutt & Parker, would have intervened immediately to correct that 
misapprehension and to protect its interest in the land. 
7. The land was licensed to the Forcier Community Association as an extension of the 
land that they rented from the Duchy of Cornwall immediately to the North. It was in 
essence a licence for use as a public amenity, but there were clear restrictions on 
what activities could take place on the land under the licence. I refer to paragraph 4 
of the letter from Charles Huntington-Whiteley to Mr. BWR Taylor of the Forder 
Community Association dated 25 February 1994." 

107.Mrs.Ramsden's statements do not address matters which are of direct relevance to 

the issues which I need to determine or report upon. 

108.Mr.Chapman's declaration contains a description of the application land and the 

Green during a period well before the start of the relevant qualifying period, when 

the vestiges of the former industrial use of the land were more apparent than is the 

case now. In that earlier period, which I have inferred would have been in the period 

between the mid 1940s and the 1960s, Mr.Chapman confirms that the former 

tramway was still apparent close to the edge of the Creek and that "there were no 

trees on the land except on the council road bank and apart from the tracks it was an 

area of rough grassland or shrubbery." Mr.Chapman refers to the "land" having been 

used by a local resident - Basil Rogers - to park and to turn lorries; an activity which 

ceased in 1988-89. I am not entirely clear what land Mr.Chapman was referring to in 
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this respect, albeit that it seems the lorries were "turned" in part on the application 

land. 

Other Evidence 

109.Stephen Jenson, of Old Ferry Road, Saltash, gave evidence as a member of the public 

and not as part of the Applicant's case. Mr.Jenson moved to Saltash in 1985. Shortly 

thereafter, on a date coincident with the opening or reopening of the Crooked Inn 

Public House (which he has identified as having taken place during March 1988), he 

walked to Forcier and crossed the application land as part of that walk. He has done 

so on many occasions since, as has his partner who moved to Saltash in 1999. 

Mr.Jenson's access and use of the application land has never been obstructed nor has 

it sought to be restricted by a notice. When walking through the "copse" he would 

sometime collect blackberries. He would also from time to time take tea and cake 

with him and would consume these while sitting on the former quay within the 

application land. His visits would be on average a few times each year. 

Legal Requirements 

110.Section 15(2) of the CA 2006 (under which subsection the application to register is 

made) enables any person to apply to register land as a TVG in a case where -

(a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years; and 

(b) they continue to do so at the time of the application. 

111.lt is necessary to consider the various elements of s.15(2), all of which have to be 

made out to justify registration. 

'a significant number' 

112.'Significant' does not mean considerable or substantial. What matters is that the 

number of people using the land has to be sufficient to indicate that their use of the 

land signifies that it is in general use by the local community for informal recreation 

rather than occasional use by individuals as trespassers (R v Staffordshire County 

Council, ex parte McA/pine Homes Ltd [2002] EWHC 76 at [64] (Admin) (Sullivan J)). 
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124.The burden of proving that the above legal requirements for registration are met 

rests with the Applicant. 

125.The standard of proof is the normal civil standard, namely the balance of 

probabilities. In Beresford (above) Lord Bingham stressed the serious consequences 

for a landowner if his/her land is registered as a green. Lord Bingham advised that: 

"It is accordingly necessary that all ingredients of this definition should be met before 
land is registered, and decision-makers must consider carefully whether the land in 
question has been used by the inhabitants of a locality for indulgence in what are 
properly to be regarded as lawful sports and pastimes and whether the temporal 
limit of 20 years' indulgence or more is met." 

126.This observation by Lord Bingham does not adjust the standard of proof but rather 

serves to emphasise the particular approach to be undertaken in the assessment and 

evaluation of the evidence as it applies to the legal requirements for registration. 

Conclusions of facts and law 

127.ln the section I set out my conclusions of fact and apply those conclusion to the legal 

requirements, as summarised above, which must be fulfilled for the application land 

to be registered as a green. 

Use of the application land by a significance number af inhabitants af a neighbourhood 

within a locality 

128.The Applicant advanced his case on the basis of use by the inhabitants of a 

neighbourhood comprising Saltash. 

129.There can be no doubt that Saltash amounts to a neighbourhood for the purposes of 

s.15(1) of the Commons Act 2006. Indeed, as a proposition that was not seriously 

contested for the Objectors. 

130.Moreover, following discussion at the inquiry and the production by the CRA, at my 

request, of maps of the various electoral wards which comprise Saltash and its 

surrounding area in 2008, it has been demonstrated that the neighbourhood of 

Saltash lies within localities in the form of electoral wards; as I have noted above, 

when the term "locality" is used within s.15 in conjunction with a neighbourhood, the 

term is to be taken as including the singular and the plural. Moreover, Mr.Pinwell, for 
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and the date on which Mrs.Smith acquired that land in 2005. Those parts of the 

application land were not used as of right throughout the qualifying period. 

162.This provides an additional basis on which the application, so far as it concerns the 

copse and the land above mean high-water mark to the south, should not be 

accepted. 

163.For the avoidance of doubt, this conclusion does not affect that part of the 

application land which comprises the open area to the south of the new fence and 

gate. The agreement of 25 February 1994 does not concern that area and there is no 

basis to infer that the extent of the agreement was expanded to include that area 

when its ownership become established. There is no evidence that that area was 

used other than as of right during the qualifying period. 

164.Some suggestion was made by the Objectors that use of the applicant land had been 

forcible by reference to notice and in particular a notice sited on the gate adjacent to 

the village hall. This point was not pursued for the Objectors in oral submissions at 

the inquiry. I do not consider that the evidence supports a conclusion that there was 

any notice during the qualifying period which prohibited or in any way controlled use 

of the application land. 

Overall Conclusion 

165.Although the application land had been used by a significant number of the 

inhabitants of Saltash between 1988 and 2008, it has not been demonstrated on the 

balance of probabilities that that use was for lawful sports and pastimes but rather 

was a use which accords with the expected use of a public right of way. Moreover, 

that part of the application land which comprises the copse and the land above mean 

high-water to the south was not used as of right between February 1994 and 2005. 

For each of these reasons, it has not been demonstrated that the relevant statutory 

requirements for registration have been met. 

166.1 therefore recommend that the application be rejected. 

DOUGLAS EDWARDS QC 

Francis Taylor Building, 

Temple, London. EC4Y 7BY. 5 March 2020. 
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