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Introduction 

To ensure that the community benefits of Section 106 contributions for 
open space are maximised, it is essential that a consistent approach is 
taken to the application of the contributions. Officers from the relevant 
services should jointly consider the use of the contributions in consultation 
with Divisional Members, prior to making a recommendation to the relevant 
Cabinet Member as to how they should be used. 

It is necessary to have a robust documented procedure in place for the use 
of such contributions, so that the Council demonstrates its accountability 
and transparency. There should be a clear audit trail, to which reference 
can be made should the Council ever be asked by a developer how their 
contribution has been invested.   

Background: How Section 106 Contribution is generated 

There is a requirement with any new housing development that adequate 
parks, open space and opportunities for outdoor recreation/play are 
afforded nearby. Local or national provision standards are available to guide 
the level and type of space required. In many cases it might not be 
appropriate to create all of these on-site as part of the development. For 
instance; it might not be viable for a small development to construct a new 
equipped children’s play area, or the topography may be wrong for a formal 
sports pitch, or there may be a more appropriate location that can be 
enhanced to mitigate the impact of the new residents nearby.  

Where it is determined that on site open space is not appropriate or it is 
acceptable for there to be less open space on site than planning policies 
dictate there should be, it is appropriate to request from developers a 
financial contribution to meet these needs outside of the development. 
These contributions can be towards the cost of purchasing or converting 
land, improving existing facilities, meeting increased maintenance costs, 
provision and the like of amenity facilities, whether open space or 
otherwise, in the vicinity of the site that generates the contribution.   

The contributions are secured by way of planning obligation not only to 
ensure that the Council receives the contribution but to demonstrate 
propriety and transparency and to give the developers some comfort as to 
the use to which the monies will be put by including appropriate 
restrictions. 

Restrictions on the allocation of S106 Contributions 

In line with the specific requirements unique to each Section 106 
agreement, current legislation places three tests into law on the use of 
planning obligations. Since 6 April 2010, in determining an application, it 
has been unlawful to take into account, when deciding whether to grant 



planning permission, a planning obligation that does not meet all of the 
three tests:  

i. necessary to make the development acceptable in planning 
terms; 

ii. directly related to the development; and 

iii. fairly and reasonably related in scale and kind to the 
development,  

Investment will only be directed toward schemes that adhere to these three 
tests and comply with the covenants in the completed planning obligation.   

In addition, only specific Groups and Organisations will be eligible to apply 
for access to Section 106 funds, these are defined as 

a. Cornwall Council 

b. City, Parish and Town Councils 

c. Community Groups with a constitution (consideration will be 
given to groups that are in the process of developing one).  

Non-constituted community groups and organisations will require a project 
sponsor such as a local parish council who will receive grants on their 
behalf.  This will require a written agreement between the applicant and the 
sponsor. 

What types of Projects will be funded 

Off site financial contributions will be allocated only to Capital works and 
will not be spent on maintenance, running or staff costs etc. Professional 
fees can be paid to deliver the project but must be proportional to the 
overall cost. These fees can only be paid for actual works to be delivered 
and feasibility studies/ options appraisals etc in advance of Planning are 
ineligible. Approved projects will be line with or support existing strategies 
for investment and management identified by Cornwall Council.   

In essence, funding can be awarded to projects that deliver: 
 

• Purchase of land or buildings to create or directly benefit existing 
public open space  

 
• Capital improvement of public open space  

 
• New build construction on or directly relating to public open space  

 
• Alteration, refurbishment or extension of infrastructure on or directly 

relating to public open space  
 



• Enhancement to the public realm where it is used as public open 
space (such as town squares) 

 
A project will only be eligible for funding where targeted facilities or 
opportunities are 

• Freely accessible i.e. all are welcome to make use of facilities and 
opportunities supported through funding and no membership is 
required 

 
• Free to use in that there should be no cost to participate unless the 

infrastructure is publically owned or delivered in a “not-for-profit” 
capacity 
 

How projects will be chosen 

Projects will be assessed against their strategic fit to current priorities 
(eventually to be set by the Cornwall Open Space Strategy) and relevant 
town framework agreements or appropriate neighbourhood plans.  Project 
applications should evidence that they are informed by direct engagement 
with local communities or intended user groups. Consultation feedback 
should highlight support and involvement of local communities and identify 
that a scheme is both relevant and necessary. Third parties should 
complete a short application form and applications will be scored 
accordingly with greater weighting given to those projects able to evidence 
need through sound and representative consultation approaches.       

Projects must provide clear details as to how funded infrastructure and/or 
land will be maintained in perpetuity (or for the agreed period if defined 
specifically within the contract). Sustainability and long-term management 
is a key consideration when approving applications.    

What Applications must deliver 

Before any funding can be released by the Council for a given project, key 
criteria have to be met to offer the Council a degree of security that monies 
will be spent appropriately and in the manner to which they were intended. 
Applicants; 

• must evidence that they are a constituted body with a bank account;  

• must provide evidence of value for money by providing a minimum of 
3 quotations for any work proposed; 

• must evidence that they have tenure of the land identified to benefit 
from the funding or a lease for a suitable period i.e. proportional to 
the grant awarded; 

• If un-constituted, must provide a suitable sponsor; 

• must provide evidence that planning permission has been granted for 
any works funded by the amenity contribution or is not required; 



• must have a contract agreement signed prior to release of funding 
between the applicant and the Council detailing the terms under 
which the money is granted, an example contract has been provided 
with this document in Appendix 1. 

 

How Projects will be assessed 

The decision making process on the use of amenity contributions will be as 
follows: 

• Officer meetings shall be held on regular basis to consider the 
projects identified above and whether the proposals are in 
accordance with the Council’s priorities and objectives, what 
consultations are necessary (e.g. local Members, interested Portfolio 
Holders and Town and Parish Councils) and whether it is necessary to 
schedule any additional meetings to follow up and progress particular 
schemes. 

• Officers in attendance;  

o A Representative from the Public Space Team,  

o A Localism representative from the relevant Community 
Network area,  

o The appropriate Planning Obligations Officer  

• Once the Officers have agreed that a particular project matches the 
criteria for an amenity contribution, if not already involved the local 
Members and if considered appropriate the relevant Town or Parish 
Council will be consulted at this stage. 

• Once the consultation responses have been received, and provided 
the proposal does not have to be reconsidered as a result of those 
consultation responses, a recommendation will be made to the 
Environment Portfolio Holder to authorise the expenditure of the 
finance on the identified project. The decision making process must 
be followed and the officer whose proposal is being pursued will be 
responsible for obtaining the necessary decision.   

• In situations where the Section 106 contribution is to be used on 
capital projects that are under the ownership of Cornwall Council, 
schemes with a value of >£10,000 should seek approval of the 
Capital Gateway Panel. In other cases, where Cornwall Councils role 
is financial administrator to city, town, parish council or third parties 
this will not be the case. 

• Where a project is less than £25,000 in value the Section 106 
contribution should be able to fund up to 100% of the project cost. If 
the proposed project exceeds £25,000 in value then the Section 106 



contribution should be used to match fund other funding streams to 
ensure that best value for money is obtained from the project. Only 
in exceptional circumstances should the Section 106 contribution 
fully fund a high value amenity project. 

• The period for calling in the decision will be permitted to pass prior to 
any further action being taken. If the decision is called in for 
consideration by the relevant Overview and Scrutiny Committee then 
the necessary procedures will be followed. If the decision is not 
called in then it will be actioned in accordance with the authority 
given by the Environment Portfolio Holder. 

 



Appendix 1 

Draft Contract  

 

Section 106 
CONTRIBUTION 

DELIVERY 
ORGANISATION 

CONTRACT 
 

 

 

 

 

 

 

Project Name:   

 

Delivery Organisation:  

 

Project Reference:    

 

 



Background 

This contract is an agreement between Cornwall Council (The Council) and 
XXXXXXXXXXX 

‘The Delivery Organisation’, to ensure that both parties understand: what is 
being delivered how it is being delivered, when it will be delivered by and 
who is delivering the project.  

 

Attached is a copy of the Terms and Conditions of the grant/contribution. 

 

Parties to the Agreement 

Cornwall Council and XXXXXXXXXXXXXXXX (Inc Address) 

 

Key Deliverables 

This project will deliver the following: 

1. X 
2. X 
3. X 

 

Further details are contained in the Appendix A document (and any 
subsequent additional information) relating to your project which formed 
the basis for the application. 

Approved S106 Grant Funding 

(£) Year 1 

Total 

grant 

funding 

   

TOTAL   

 

Timescale 

This project will be delivered within the following timescale: 

• Commence within six months of the date the contract was signed 



• Complete all agreed activities and  related project spend within one 
year of the date of this contract 

 

Payments 

Cornwall Council is responsible for claiming the Section 106 contribution. 
The drawing down of money can only be authorised when the Council is 
satisfied that the agreed work has been satisfactory undertaken. The 
Delivery Organisation will request and return a certificate of practical 
completion to the Council. VAT will be paid by the Delivery Organisation. 

 Ownership of Property 

Upon successful completion of a project that does not involve a Cornwall 
Council asset, the ownership of all equipment purchased by the Section 106 
contribution will be transferred to the Delivery Organisation, this includes 
any community groups set up to manage the scheme by the Delivery 
Organisation. Cornwall Council will not be responsible for any maintenance, 
repair or replacement of such equipment or the employment of staff. 

Roles, Responsibilities, Accountability and Liability 

Cornwall Council is responsible for: 

• Overall Project Management control of the Section 106 funds 
• Acting as the  Accountable Body for the Section 106 funds 
• Ensuring payment to the Delivery Organisation 
• Providing advice on aspects of the project to the Delivery Group if 

requested 
 

The Delivery Organisation is responsible (where applicable) for: 

• Delivery of the project as per this contract 
• Compiling and returning the monitoring reports if requested by the 

Council 
• Comply with Health and Safety regulations of all work, staff, users 

and equipment 
• Ensure Criminal Records Bureau checks are completed for all persons 

working with children 
• Providing a documented Child Protection Policy if requested by the 

Council 
• If necessary, providing an Equal Opportunities statement (if 

applicable) which promotes equal opportunities in recruitment, 
employment and the training of staff and volunteers.  

• To maintain adequate insurance cover to include employee and 
public liability insurance and insurance that covers the full 
replacement value of any assets procured with the grant funding.  

• Revenue costs not associated with the Fund application 
• Employment of any staff 



• Training of staff and volunteers 
 

Exclusion of Third Party Rights 

This contract is solely between Cornwall Council and The Delivery 
Organisation.  

Termination 

If the Delivery Organisation is unable to start or complete the work as 
agreed in this contract then the Delivery Organisation is to inform the 
Council at the earliest opportunity. 

The successful project will be signed off with the Delivery Organisation once 
any certificates, if required, monitoring forms and Council inspection have 
been successfully completed. 

Publicising the Project 

The Delivery Organisation is responsible for publicising their project. The 
Delivery Organisation will also issue timely press releases to inform the 
public of the project. 

Signatories and Authorisations  

This agreement is made on the  day of  20 

BETWEEN 

1. Representative/s of Cornwall Council  
 

 

 

 

 

2. Representative/s of  
 

 

 

 

 



Appendix 2  

Application Form 


